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Abstract

If an assured intentionally enters into an insurance contract without
informing the insurer of important matters, he/she can be punished for fraud
or fraud under the Insurance Fraud Prevention Act. In a series of cases, the
Supreme Court ruled that even if an assured violated the duty to disclose and
concluded an insurance contract, in principle, it could not be punished as an
attempt of fraud under the criminal law. However, the Supreme Court
considers that, in exceptional cases, if the assured's violation of the duty of
disclosure has reached the extent of harming the core nature of the insurance,
it is deemed that the violation of that duty can be understood as
commencement of fraud. However, there is a question of what is the nature of
insurance and whether presenting an unclear concept such as “the essence of
insurance” as a criterion of punishment is in line with the principle of nulla
poena sine lege. Additionally, interpreting the timing of commencement of a
fraud as the timing when the duty of disclosure has the risk of
'overcriminalization'. Meanwhile, since the insurer's property damage occurs
only after the insurance payment is paid in accordance with the insured's
claim for insurance payment, the time to establish an insurance fraud should

be regarded as at the time of insurance payment.

% Key words: Duty of disclosure, Insurance fraud, Commencement of fraud,
Attempt of insurance fraud, Completion of insurance fraud,

Insurance crime






