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A Legislative Study on Antitrust Exemption of
Insurers Agreement

According to Art. 125 of Insurance Business Act, insurers may agree on their
business activities provided that they are approved prior by financial authority after
a due consultation with Fair Trade Commission. The nature of this provision is
basically a sector specific regulation over concerted activities of insurers, but it has
been regarded a form of statutory antitrust exemption over insurer's collusion that
pertain restraints of competition in relevant market,

Substantive text of this article is archaic and not changed since its enactment in
1962. On the object of agreement, it simply provides ‘their business activities’
without any detailed statutory requirements. Herein, there have been increasing
opinions that claim restrictive interpretation of vague wording of Art, 125, Unlike
major jurisdictions of the world that permit per se exemption by virtue of statutory
provision, the requirements for statutory exemption provided in Art, 58 of
Anti-monopoly and Fair Trade Act are unique, In a series of decisions concerned
these requirements, Supreme Court has been strongly restrictive in allowing Art. 58
exemption,

Local insurance industries, both general and life, still adopts substantial numbers
of agreements with possible anti-competitive effects. In retrospect of 2006
Supreme Court decision on general insurers agreement, it may not be quite certain
whether these agreements are exempted from antitrust enforcement or not,

Along with survey of antitrust exemption for insurers in United
States(McCarran-Ferguson Act), European Union(2010, 2003, 1991 IBER
Regulations), Japan and Germany, this study recommends an overall revision of
Art, 125 of Insurance Business Act. Points of revision are as follow. Firstly, object

of agreement must be exact and definite including the cause of ‘business activities



around pooling, spreading and transferring of risks’, Secondly, requirements of the
agreement are to be established in the statute’s wording; that the agreement in
question must be neither discriminatory nor exclusive, that the agreement must
allow free entry and exit, and that the agreement must not be encroaching on
consumer welfare, Lastly, regulatory schemes such as approval of financial
authority and prior consultation with FTC are not seen in statutory exemptions of

major jurisdictions, and of course are not in harmony with deregulatory causes.



1. Mk Jjde E27%

1962 He Aol AIGH o] oF 60 2] AlEo] Z = 5o AZHA Ol 4ol

7 AR A o] T AR IATE T ARl Fgdelu ol A

A Z2RaL SAES & AR ok TR S AR o] A A Mg de s

HH AL, AR ] W8] Al o= AFetEal ok Hdw Allzszs Ay

AA 2 we7E 2 dide] v Bhedske] of2i7kA] jA Eebe sk Al

=4 lo] Har gl Aol oA BHAJATE FZH Al At 3yt e

Aul SFFA O disl] i dS S8 ] HAAILIE AAsHA| §al ol

S5 A=A Tsle], BRAAA Y] FA FdT ES S| LS whds
SOkL Itk ARdo] =aidt B Qlck

HAAS I A7 =4 -2 Adolds Al o= 2laL, a9 A AlA

3

HOE 1 Ygo] SR S oA 19009t ol Fol Hela o] Welt

i
o
e
i)
i
) U

o
%
1
Kl
¥0
aw

o
$
N
m
>
4
et
1A

T
=
N
filo
offt
%
2~
opp
g
)
1o
A
it
it

o

Z Z4519 0, 5Y HEEHE B Al AAIE w78k o, At 23

S FABHA B Gell gt g A-gA 2ol et 1121 20179 39 31U H= A

< A3k Q. u]=e 194619] W AL O] AAL E3)

H ol thgh o S-aA e 28-S fHskaL glon), o] H8A0lE flaliA=
4

ado] - Qizste] S-2) BHUY Al125%9} 2 Xfo| S Bl



196210 BRI A ofeh AEEAS AL Helso] lgla T Aut S B
AN B Aol 81 lgick o] Aol uhde] o]Rojal 2L 19954
ofe}. OECD 7}t B io] S-elubels 2k5 ZAAE
WGk, o] u BEAE] e A o] HAEUL
ol B AN Rao] HNAL0 R ZBhEAN A Ao} ek, B A
8 3 tole) B ol Pt @A AERE 2AAA A

ol
)
1o
H,
~
il
(A
%

ool Ay E A4 2]
A FAol B HA 5 F o] Stk SR Hopoll= 7719 @4, &, £sllEY
3}

AVEE TEele] Hoof wdt 9, SR SABAAA Aol Bt AedA,

Ll Zdmee 94

AR, 3B AA FAlo] T FTFFL 7Aoo w FHS AAsh st
(Insider) 2] FHLES AlRtoh= 4485 7t & HE o] Joff FHE =

thl shefek= B3] AT EES Foll SARRIAER stofa vl 1 o
oA, i FEFA ] A, RATAA ] thel 25 A1 Al ThE SAF B A
oFo) Q143 St 2 W] FAAIRE WAl A=A &/42 7R
o 53] HAYH 249 SR 552 4 Fo =AU 41 B=E
ZApsle Ugolebd, 28919 Q7 do At As g Ao wE f¢)etal shy
2He 20009 119 i e o] AV 2-89A|9] of 7.9} edsto] APAlALe] o

/\]-0] = )\ 1;].




S, ANE dole] wse] Pat e UETse] SR 448 A4 A)
29 RHAES e Basltel thal 37HY S 67k Bk A ek o

2R lol). o] WAL Aol me B9 AL

5

[oF

AAr0] AE S0} 1 AYTES ATSH Aol m ulsir) FANTA S48

42 Ytk 7295329 thio] w1, E3) Afxieklo] sieshs AR
Sl R BT 22 SR St Qo] TR AAEA Y HElR B
WS sl e A7 Aoz AN L Aol SkE 2407} olek, Be

e S8 YRl SR AMIY Fsto] 285k Aolth. o5 HEd

l‘ﬂ

N xﬂ

Sl= TN A20x 242 ARIARA=A F220] IR HHA, SAO]
4 9) A AT}t -8 wedste] Kot A A E rlehs s Al1920] A8
ol 4 9)

3. F239| YUY

918 QUste] SOk, T A 8L - Q125 thizol Siek A2 Gl
& WRlol e HgAle] AL 20179 39 319 B2 AANE NS )
9l

H A5z BRI QR Rl st o8 74
205 PSR FE Bl PAo) gl At vl ), vl FRAg e
1 YE 59 HAlE Y89 HA, B} A 7K Pooling, Spreading and Transfer of

L mRIgle] Al Hrol Tk FAolt gojo] wakstel 18
o}2 QA STt ol 10461 wrEl-u A 240] Sal AL e



AT TA| 2017-3

S $1F LA TAHOE HARITL % el At 9190 HATH Hatolek
S8 Aok sat, o] BBl o5t #AE Slofok sk, gl WSt 1
BAfol WEACE Alo]e] ACkRALt ARAE| T, BHGAAL HEHS o]y 5
Aolok st

=
A
o
m
n:2
=2
)
ot
2
o
i
juioy
o
X,
rE
1o
2

LR BERE S DI E RESER
o RARsh=Y) Hlstol, YkolLt §3ARe] Aol 1 APge] AR har) %
19959 71 2 HEAH A01E ofsto] mhE A EAl = Pl B A it
AR AR o2 ARSAL AT AL doli= oI9S 5851 otslel(s
¥ A101E A 1a T, T A F o] AGuAls Al olnlold 3AA
Bo) Aol AT A0 1] ofele W glck

SRI9tat 20109 H8A ) AL EF BN A G Bl BA) 24
2 Sfak Wgolt FEue] T oIS A9l tes sk glont 1
AgAI9le) A4S FAH O Abru oS 3
o] AP 87131 oje) e e A g Aol B 1) AR A
o] QIZLEL, Wk o704 201091 o] 2017 39 319 Rz AlfEle W7ol
Aolet, frRAelA k5 BEAGL A AN BETAE Y] 28-S v
AolLt, 5 BRIl AAARFA Mol 1 Rolo] that Zh=dye] 4
82 fushAG ARISRE AEE 54 ghct

rr

i 19

4. SHAN 125K FYPHK ojn|

7t HEHA|2| HE

O -

2 5] gponR, 48] BAA AGTA| S Sl ofst A ewAle] shatct



Qof

AW A5z 24| dodAel dis) 3787 Al1oxe] 482 WA
B IS 7 agARtel e A the Hele] A8 wAlsk=
o2 Folshs dalle HieF o= girk. 2R HYA All2sx 242 45
4 A2 olof whE EasAte] FEA el dell #3553 =410l
T3 AN Al19ox2] Yol HAE Holch,

it

»

L. MIEEde| MEHMt SHHYE Hissx2| 74

TAAN o] olo) Th Bl AN hET AFE FAo] 9 o]
TRl TR ALolAE ] WSlel tha) BAAN N Alssis o2 o]t A
W9l 5 AT skl A 8Alelo] Selg sgtet e FAAN A

sz THE B OfF H8AI2S TAANUA) A WolSo|nz, Lot

el Al T W8 1 ARIo) Selel ofd BAIA B2 WA A8 A|2)Y] ojxi
A gt T2 WEAN FAAN T e A2 3L 23S 5 45
o] 27 AN Assx 240) WIS A AguAYL sl8Ee PE =
o} o] A& Sefufet FAANS) SHolct

=2
1o
=
of,
o,
2
=)
i)
o2
ok
rr
H
iy
o2

A7t obdzt HE HE B 1
ol 2-8AI2E 3-8RI, o] A T7IES SOl ok 1 v
B Uk FA| ol whet dksfol 284 2)e] A7} dohdth. T3 BT

Gl e Ao] okt AAsHA AlRdstoof e A2 2 delolth
A0 FA A gt S AR, S AF AR AN 2okellA A= Al
grolru A7 el dlefE a8k AR ¥ Agel AL, o el wE 2
23k 2|axgre] fYefol ghalf JFekE = .

o o
2
R=F-
&
o

ofi
e
0.

<t
o
40
2
s

_IlN mlm i



n AT TA| 2017-3

oz AR A e B A125% £ JoF AL egdto] o]
%l L RS 1A A AlggTat ko] o] Yoo gt 3 A
O] AGHAIE Flekal 51 A9 249 FFg-sP A=A S419 tigolzta
HUATHTHT 2006, 11, 23, 2004578323). 7]of|A HAYH A12529] 279 Y

of thsf o] & WHAstA BB e YRR Eolst A
-8 A o o) S o] uixE A o] v =L, o]F HIAY L
o] &/l A1) A, FAkt WG AFE ARleks 5 Bk LAA o R
Sk Zlo] HighAlsith, S5-9192]9] 17t Qlo] F7 o] ol BB 11| &
3t BAE Asfsh=Al ol HEARALO] o]0 Halsh=A] oJF 52 HAksl=

A= B} Ao S48 AR g A A oulE Ay A 2 Zlolok

=

flo
o
o
X
&
rE
>
N
o
EN
lo

o

5. @ JiFgel WUm ug

SeehdT Sule] A ArUE e o] ¢ A iAol k. aEu @
f

Appe] A o] S8 Gl HAA] AN A= AuKoz ¥

Al TN 2e A B A A8A] Kl A4 A8 9] mele] =714
7F Qlek HEAR0 oM 8E fleliie At AEA A 8A9 R 7h= o] Bf
T2, Aol Fry A 22 G412 ol uhE A9 Ao AR

7HAY SARAS S 7R AT EA e ol mE ARIAES] ¥
Sl tisiA FFHAL] A=A A w=2to] Al7|=al B oz FAAA 2
AP EE s A7 et



Ak Wl ee] ool teby 1BE 16o] 71, 2 iRle] Wt ok
ol Wit R FAYAS AT Ao, o] QR A APl AglEs

J_X-lﬁxgxlk] T\’X] 6‘:1?(4 Al /U——L7HH1— o]OI 6‘:17(-1 XHESJ EHx}.

=

11

W 5 thae] AL 715k o] e AR TRk nishol
She ek W1 Bk, o7t MGRBEIA] thto] B A ALY %
Alskz @A) Am o] tieigle] WAEich, A Slo] FRd ekslelel] =F
2 o] QUL ol Qg AFBlA Hlg-e SR ko ® A2k Ao
Al WA TAR R AASHE Wk, o, S1Re] WAt 27t 2
3k BF0] 2Aoh G, AhSIFoILt Bapelde] FE o, o) W AR o1y
7)eh sk Ao el B TAska, Alaeelx BEiAe] A4S 7t
Qbsfo] ARAITHY S HASFSHES wr TRl a2 TSR Wete] Ik
QU] Atolut Aol QA B MEAG A4t W W el 2
BlEs} e Selitele] WALS ZIokstrA, Alme] BEAAS W nleXgy

O 2 AAA FAof Ska= 74 Ajlo] mAE|ofoR gk F e 7t Qlrt .

it

Y

Lo

o] HgsiA| APE o)A A o)A olUg A, B AZHIS AASAL Bl
TSI 22 AR ohJT A, WL o|ele RestA HafetA oh)
TR 50 AA0E o] o]F WBOIA P& efste] BAHOR Y=
o] Fr}. 0|5 AL WA T ALFA ARHAIALY] EA7} E Bt ket 3
9] QIS EATTHA PR A ek oJulE 7bAA] Bk



uel A B ST QT ARl T FAL Y A
R ARFALTLE ehA] Bt AR ge] g WEol FE4e] gk &
2 o5 AR APHAIALS] thfO = AFS wSolc). R 389123l
ARl Tie Abdel7het BA91) ARl ARt AthA FA ok

W Al A AAARe] ZERAE 2R o wo] gk Bgiere) A}

r_u

o ro

)

=

1252 A2ake FETo] Woke] Aok U 248 AAT 4= 9)
5 513 Qi) o] e AWA R HASH: Hlo] ot TEWSIE BAsl]
of 8 FEETe] 0512 YHAAE THASHES Ei o]o] ZHSIES AR
Moz tilo] FAA A

=] Al
= =
& el A5 Bgo] ofje Rude $ES Bo) QAo 184 golg Dol



& 2 HuX

I_

I. 9o 2X

HAAY Anzszo] whE EEte] @4 A 22| FAo] whE 2
Ao} F239](Concerted acts or Collusive acts)ol] that S H 2 2-gHA| 2}

telE e-efuhekel W Rt 2AS EH Alssxo] Helet wElste] Ao R
HER) R YR USSR Lofoll A AlEE 4EEA Y] dke AR
a1 olek FeAE WESAAS FARIT ERYATEAE @A 278k ARt Ae
AR FgE Aol Hiel 20009 119 i g7 o] A 7gsiA]
L o5 HREEYNRA A, HAYA= o] Aleo] 233t deld WEe
237F AR 2e HAsHA| Bt HE ek

FeEEtell A= 1962 HAUY A FAIS] AFATAIE 19773 ARIRIZHA|
2 HRE o], oF 40199 Aldo] Bz Feh dTEA Wl AEAR Y Aol 9%
of. =2 A tidolt axdof ult AMFHA =07t EAKoZ A7)
HRE QAT D 1 Aol Fg-}lout olluXAk]] T2 A SATES] 5 AR H 1A
AR Hof Rk 37l o] vk Ao = i lar, A HelEg-o

r

e HAAR R RS Ba Qe 19959 AT HALY A9 B
HguAle) Sl o Ha50T, B HATREE B A RS o715k
onf, fHUATE LWFL FAHE BEYe] et QL Mgl B FAL



2AE BAo R Gt QMRS AEE Aol T BaAle] SRt HeTEd
A2 AT AR e 5 ofn] Hake BatAo] AR gl Aol @
3 AEo] ApAe Bl AoR Ko, oo obq Tl AEE ATSIL TS

An252045Y3e) Wb

© RESAPE L Yol B FEBE 7] 51 e HEsKfe 4B
& AACHASAY AAEleE 98 FRhalAE ool dEFgeR 4
S wjol wte} FE-91USI9] QIS wolok diek. T, o skt o]
A sl Aol e 283 4 gl

@ F9IUBIE Fo| EL nYele] AU WS 9I5to] B8] asteh o
S 9ol BRSA dslol Angel wE B3l A - ¥ Bl A4S
SPAL L B A o] mhE 2 WY 4 ok

® FHAUSIE AN F A2 v 45l A2 87 E A2
7K S Bl e 2 etei vie] Fyslasler Belstolof gt
chik, B0 2 Aok AR AR WAslel 2 9ol it ohsl.

vy

o°“



Aleoz=(dEAg 2l A7h

O HoAk= Y Al1255 Aol wheh Ado@ g el Ald - M7 T wA9f 17F
£ ol Afolle v 4 29 AR A2 AEAC] Selg o= Hohs AR
£ AHsto] S5leglel AlEstolof et

1:]
7t BEEY YA B El B R e 2 AR 244

3} 27417
ol o) gsllele] AEEAel ASols 1 nHslte] A9l FRet EA) 49
Z91 Ae] e 3 @)
2 HEARE WAshe A
7}, ALE 7HE 8 =] Z] A
U w7 AR o] selo] MAiA 7)o} 717k

AEEHS WSt A L W7 e

t}
@ S8 AT AFAE WS ol the 7 39 ARRS AAksto]

1. 7oA o] Wgol Bl 2k 3% e AsfisheA] o F
Ui-g-o] A

Ak ofo}e: Falshar] o



m AT TA| 2017-3

® ' A2sE A TA L AT SO HEH O ok AuIF A
of2k the 7} £.9] of - Shto] SRsH ARRhE Wk

1 BB 4E 7, BB 71e] Gy, BERALY AN SO 4EEY
o] F4glo] M E A

2, ZEAA) WA, 474 5 A Ae] AaHel o] waEA ohlsh
AV3}

[HE70A 2011, 1. 24]

A2 ATEAY A7HIH Al HEAR)
o Aoz ALa 7 & 9]0) ol “Fele o2 HFhe AR TR 2 5] A

=
aTr=

I
d
3[.
o

2. M=ol =7lsut HIls

75 5l 7| V)3 AV wET] nheo)al, HEAPRY Wef ARt Aol T4
o2 snae] FAL AsKTH: U §1A Tk AEEAS 14 B o
& AAAIZ|AL HE 2] FA 1} EAKPooling & Transfer of risks) 02l 7]

o} SBHOR S 4 QEE SH w7]50] YTt 53] RELdE AL 315




9455 ohUjBkaL AfRIAfLt 1 Bke] Bl Aol FejE BASK: AgTEel

FHSPA oPT AP 2 ABAYS HEAGS vl of 21} S M85 B
A= 7158 ML, UobhH HEESle] g 4B PR 42 A5 4

Aol sigeles F-5912F a4 Soll o3t FAIE tiAlsEAY Hekdt 4= Qlar,
ERA] Q1 A9 -2 AP WAAA 2 A7) 762 B ke Qi

BEEAE ST T2 Bade o3 vl 7R ARl 4= Qlck?

AR, 7 HARZ} 1g=sh7] HAY QlpE Al &S HdIAREol
5BoH Qs 913 @S] Urhd A s, Shike] B, AR AL

A2 SL BAR} Qs |7 A AL, Aol

= HAFFe o] GolshA] obd sttt Aol AeA Rl 7soll WA= 94
7] ofef& ol2fgt figell thaliA thaeo] Bt S5or 93 dadles
o B a7t Sl Aofrh E3t Edfleo] AU 718 AR TE HAREo] Qs
Ael= 1T WA = v AT}, o] AbaLgo] ot BEFI|AL <]
2= AR AF 2Rk tiste] to] HRE0] oS AR - &S g
A ZIE QISEIAL 3o kR Q] WhA o & eks] 1193 BAL Ql4El e =
Sl= Zlo|th. o] A9 EFES GA DA 2 B4 7= Bt Qlet,

A, A el 5 eiadso) Bk $2 Az Fot wEAY 7

z
aﬁa
X

BT ARG HESHE A AuAPLE Svol A Bl gtk o]
o RABYAAE PIATIT B B B g gfat AEEe] o
5ok 2-8Elo] ghr. Al

)

BN f0ol B AEYA S0l el o5 Byl st
AP 2B oL, BT 519) Halo] FAIsHE WSS A
§ AHe 02 SAshe oful 7t gk,

&
2
i
i
Mo
'd

by
»
24
]
offt
Ol

2) 54 (011), "HEIAE AP TS MAALE 1 BAR, s, 239
ABZ, pp. 727~729. FHH HPARI] EFAS **z@xu lﬂi HA BHAo] o
gk AR HAS olF AR Hie dallRs, oldd - 171(2003), TEAY™,, B
tjo}, pp. 338~339.

3) A (2012), " EAAH, A, T, 2012, pp. 550~554.



(VAR AT 2017-3

5
[*]
=~

AR, =221 0] AAEAE Frieshe Aolt), S84 ofu|of 0|2+
A& o AL, o] A=) A, 784, AW 59 &S FHHIRE Bl
tiste] thE BB Efolut fAMEEL] TS A 71Tt EF SR8 Al
2] A QIgsk= ZlolH, olefgt Al 23, S T o a8 AolE =Y
Elo] Qlrt AVdE idole] Hoof ek AFHA (2001, 12, 14 549 I7h &
AJEA| o] T2 of|o]tt,

YA, ok EASAAE £ ste] elo] #uju]&(Transaction Cost)S &
o]7] e FTFAE ek oA, AEF 9 AR hAPFgAE Aol BT
s AR 2 8ol e PA, AFSAEY FFEEAA YTl wR §4 5l
) e

oL

MO
O

rit
o

A, AT T A7 1% 0] Selolet, 4E@Hol W
BGRB8 /1A Ve 8 B91E WAsks Zuk ofold Zloln A%

3} 7427152 B HRLnAle] S48 FAS BE W18 FAE 42sh A

A, B2 ASA QL ARG 2 7t Aol A7 s e AR
o] SHjoll T2 7]oshs A2 FIet Lolrth A= ZoPE Ak
A H-gotolof SR, B Yol oAM= A

TARE Skl 2oPd AIE IRk BAE A 23pA]7]= Ao



3. MEEY Big
7 THe

196210 BRI A ofeh AT EAS AL Helslo] Qlgla 1 Aut S B
FAAOlE W Aedao] S8 Qlgith oleie Aol 2 1
£ 19959o]c}. OECD 7113} Bto] S-efubeh 21 AR ¥
2|5 I, o v BN ) EAISHE B A Aol H A= gic

20121 109 % 71, SSNRALACN AW ABERL 1240190t 5, 1
SR AVE Aholo] mEo] we B, 2) Lelnd TAAAAA S0l Bt

AERA, 3) SR FEAS SHAA, 9 TFAS DA HARA B4, )
A

PO )
o,
1)
i
ot
1o

5ol B

S 9 B BEQs W4, 6) AR FES B4, 7) BN 5

2o Tt ©%, 9 slelnd A gl e 8%, ) A D AR AP

W, 10) BaArEA A7) 9 L] P B4, 1) AEAY 2R TS
of 2o AR 12) AHEARRT A B 07| 7o et A Folle

AA) Hae] A0 FteleA B B ASAAE A A

wo] itk A2 WAL TSI, 8BRS Q1481 olele: AL Sidolt
a2k

= HEE 3o ddhe A S B e sk fle AL B

ol
0.L4

Lt, $8K2017. 1. 31 7|&)

AR Fofolls A HEE AVIE 7o)} Hoof gt 72016, 4 7H)D

ARG FHARYRAA FAof TeF FA-(2015.12 WA T F o] et SR
4) ‘AEEY AVFE Aol Boof s F AlFEA AR 016, 4 B E AFSte] &
a3k
o .
5) ARy FFFAEA FA TE FA AFAIR2015. 12 H)E AFste] 283



m AT TA| 2017-3

% Hofolliz 7710] FAo] AAHo] Stk 2, £elE ARE o)) w5l B
SRR SR TR A T AT, T B iR

AR A, i H BEAEE el A, AR B AR dixPEgat 3, A
A
[e]

|
AR B SE Qo] W AR, AFsAREE e A ool et A
_‘

=
S0 RS BAAE] e ek AL BE AT 717k Rofatoza A
=l

el 7iee AAsh] ffet Aolth o= A=) A, -84 5=

gl A
Aol disto] vh e BT Q7 IR F8E A N, sk e =

X3te],7) AR Eope BE ThE F-gHoplE o] A7} st

© el AN SA) B ERA

HERZ B BANG WIS FAGt] WP FAAS Amsha B
BERHS BA 0% Stk BAARRORE SHolo] A1F, oy, By
o S, SHEAR HRAR, AR msle The sl
WAk Fgels, ZuhRd ol olck. FAgue] 42 AL EAA O e
A g, 9] FAe] ASHES ARAE7IEANN B TAREL Gick. ARA
o= olof £3H= @Ao] ek

o

12

© B B AL W
£ ool Bl B0 Adshs BE BRAkR] el 48w Agow

6) ‘wol AAE Jfgolel wEo] Bt WA ANAYNYE Ao} 8%
7) wiEbs AFETIRES AR Aol9les] ojFdms oHY mi shedeln, ke RaA
7} ek AMgAE Walste ANES e Bapt AME H7E 5 ole

AR .



e =i [N

FERAA AololA] ZFEHHR] bRl Tk AL

2 SFetit FEUFE)
7} SRA A A T 7S vieisle] 714 RS SRt 91 Aol

o A H ARG ZEol4 A

5002 v|ehe] FAF R AP AEE 50 3 501E et B2 AR
off BAXNE= QGE7| o) Aol HEE 3502 Q47| sk Aol &3
REFS|7} g4l dEste] B A RS Q14=slal, o] & ZrAtol| uijEgict

« AEE D AQREEY fRPIA EA

AEe U YA EF o] tixprgite] T3t 7S vkAst G4 ook Fall EE A2
7|2 dQof f-gskal AAY o] B84 =ol7] Yk Aoltt,

« AsAEE EEA 35U Bt ATEA

AP AR S O] B H-S -5 Qlardto] BR[| Holu) ujgi S E il

[e)
skt AEARE 029 294

=
9 BPASO] Q4 AR HE FERISE AMI BAISRE 7ol Aiek

© ARSARY T A 7]l Rt E
AFSAARAL R A Y] e} o]l Tiste] BB Atelof] Bk i ¢
= dejAer & AESHA A2fsHA sk FAolth b0 Higke 49 7 Hi
Apo] A7kt vlgo] B a st AmEl Zlo|HE, A Bl o)y s B3 7t

Bz HAYNE sk dFel Ak BN 2EAE mUR Ao,



m AT TA| 2017-3
M. Mol x|
1. M=ol HA

7k 19629 M HAHH: AL

5.16 A5 A 2] MR AHAS e o sk, 1 dstor By

¥ 3 196200 AHEIIT. A HEAEE BHAAAT} L Al el

stol AT EHE AASHE 2L vk 02 S1851E, Thak ATl o]5 AL
H >z

2
n

i

FATEHES FASIIC) o] AFAIAE Ti2 o £ Tl ZAlelo] R
xHa—}gj\: /\]X-l_J OT]:HiA—] ESJQ/\]-A]-O]_‘] A]-gzsﬂx% o /\]. ALA L l—o a—} 7—]0]1:}

1962 %2] T 74
Aliz GEFA) © RAKZE L AR B FEANE 517] $lstel 45
AL S-S ol = Y EEE o] Ash Hlo|| oJ5o] o] AYFEA o)A AT}
ok Flt}. o2 W7 Ei= WAL wjol = ERk 2t
@ A Hgre] ol Folol v B maAlele] AT U

Sihcha Qe teliz 10| B s |4S Wak 4= Ik

tlo

@ AR 53] asirar 1A gjofl= B 3|Abo] thste] Al1gke] o
S T AL YoAY = 5F9 FH 7SR BI7FS|AL] thste] 11
o] AE = Yo oF AL e 4= ik

Lt 19773 EHSAH: APHRITLA|
1977. 12, 31 HE AR04352 7R H B A A72= FEF gl thal A5+

Aho] AHRIZHE MRS AES Eslele ke ASALTAl] 2este] A
AT WS A Y e Rol



197794 = 173

A7z FEAR) O HIARIARE 1 Aol B3t 3-53491E 5171 flste] A%
P shaLAt & woll= AR o] Aok Hiol] ofsto] Ao Q171 ot
of gt} o5 W7 Hi= H|X|stalAt & wol = TS ATk

@ AFEATL T T HEARIC] Adgh S 9leto] B3] Fasittal 2l
k= woll= HFARAA ] thste] Al1ake] A9 ¥ - HA| = A= FH
Ade HotAL HAAAL] disto] T @7 AR Ee dRo s AS wWE
ALt

Ct 1997 EoigH: Y= AHEe

Sefelel BAHG SHFAM] AFE 2L 1980901, olF Bolt

e 5 BRYBII) et 8 Mol AsH o YatEii. ofele 58

2} ehigo] 19976 BEAH WY A ARG A B WP ke AL
2 ok 3 ol mle] FYAUSIASIS HISHES Bk S FA B3

A7z (FEER) © LA T Aol B FEB9E 57 Slstol 45
AL Shx & wolls S 7o] Ak ulo] ofste] APAAYTO] Q171E u
ofo} g}, o]5 W7 Ei HXetA} o uolE =S 2Tk A 1997. 8. 28)

@ WA YATRE B B BRAIRI0) AT WAL $i5tel 53] Lasi)
31 QIASHE wolis BEARIA] tste] A1gte] BAe] WA - 9K B Al
E st HEARIA] skl 1L @ge) AR E URo] niE 7
o e ok 1Y 1997, 8. 28)

@ AAA LT AT T Aol Al ofste] AT A2 Ei WA
o] Q7kE S e sl 2 ol ule] B9} Felstolol Tk

E (
oX
lo
i_l“
rulo
o,



m AT TA| 2017-3

2f. 2003 EAAH HMIX|ZHH

20034 BRI AEANY A ARl ek A tge] Wake glgla
uF Aol B2ol FE HS BEUY A125ER §7 o5 ol=m gk 5
Aejete] AFIEIE AAE B Q7HA|] BZo] TR 2151 glom, 217t of
Aol 700 B ASHe v} gick

o

2. Al AHIUE

7t Ba

HO

A125% CFEEAS] A7h
D HHIP] T Gio] Tt BEHE 57 Slalol ThE R s} A
& AR ARl 492 EithelEs ool dEREes 4

Sh= o we S--91¢1819] Q171E Wolok gtk Th, hEwEoR Hsie ]
o AFRS WAkl 9ol Almn 283 4= Qlrk

@ B8998} gol B wEle] APs WAL Slstol S Wasirhi A
El A9ols REsAl dele] Aael] ve Bl A4 - W4 Bl HAS

SV 1 o] AR I Qo] g A Wak 4 ik

® F§91U8h AT EE Aol nek AR A4 - v Ei WA Q)
712 S WAl nhE A wstelw el FAANIAsleL Welstolof gt
cel, hE e o2 el Anla Ake WAl S0l T2isiA opsicy,

L. &8l =

uf=ro] Wi A2 2 HA| ] gl ]l @Aolut Alefe] Aol digt Alet
= Tl A gk e U B A2z Al Ao Sl



djel BB HAISIEL Qon], 7 At BaEs] Sof AR, 1), 1
e, e o 2 5 glr), e mYAA e B4
o] Aol B AANE el So] AT} et ofSal 919] Eis Fel
2 71 1Rl djste] 99 a1, ofe]
Holuh AN T uo] Sof e ALEEgo] AHel 742 7t 4 ¢l
= o] Zjolet, that R AW Aoz A1 A1 S HHEE ot H s}
o] AERAR Aol 1 BN o FRol A 43 F< Alle] A
9 HYL S St Qlo] a4 HAC FATE 4 4SS AL

O
=
Ay o = sk e,

LSS

t0

ol

Ch &2l 2|

HH AT} sk AT A0t S Ao wrste] “gitol it 35
IR g5k Qs B RO FAIAQl Wg-olu a.el sl sk A ot
A=t G5-] A1 A Helet W82 whe|eh shAol| WA A = Aol

TS A Y, Bt A3AES HEGRe] HE IHRE vt Bs|At
FHgohe dF Avke g Folohs 3 Helcks Tt FA s A= AR o
2ot & BHYY A2s2 A5 FA o HAE B 179 A4S gt 7k=
529 dlelE Ask=t] Jlerng Fo] Akt H7F 5 BY o] SA41)
Tt B BjAke] A= o] & AlLlghs Zlo] &Tthe Flo|tt)

HEAY A2sz 2740 GF] ofu|et W8-S AHoR =ekdgh A& ot
AN Aol 240 HIT Fet BwRiste] S AA A AAE A
SYPAO as vE WA Atk & i 20006, 11, 23 A3l 200458323 A

8) A+, el A, pp. 550~554; oA - A, ] A, p. 339,

9) AlEH(2015), "EA-FAH, A2, pp. 1125~1126; ©13H2008), "HFAS o] gt *7‘474
g Zgo] Wojol shA| - T 2006, 1. 23, AT 200458323 WAL Z=Alog,
AL, A8Y, pp. 360~362; 0]8-21(2008), "HE AT} st=de| W3t 1, “‘1‘4‘%‘
At A8, pp. 274~275.



m HTETA 2017-3
o 71l SR Aol T WA mHS Relsla sy Ryl oS
FAANH Aoz 240 RFFEas|a uokth Ao o] BAL B

A125% 2A ) Ao FA o] -8

J;
rﬂ
ol
%
W
=
O
5
Y
ol
5
b
:c|>l=
>
ot
pou
o
v

2t 220 AFM IV} L HZH

HAYE BATNEe] ATHRE A - WA - SR A9 2g9Islel
AR LS WS Al ol Fe912shs B4 el 9b 1] FAAS)
Asjot GoIZ AXo} 511, E BB AW Aok AL Qbel 2L 7
skt olek. F§91U812] o] Q7He A AL oflet Z1dASle] 453e
o419] o127} gick.

ShA BEY AW AR ARFE k] LA RN, HEEHY o] B
BEA} 7] BT ABE AEH=A o, AEH R vhgo] HAAEL o]o)
2 ABIBH=A) o2 AAFHES AL ek

o1 7S Mol A BHAA R 19IE HH glovt, AR Eh <l
o= Aol AR} Qe Telns Aol FABH: Aol A 4|
ot BAANANA S| Ak Del, Hop Al BoIA e G
& FAska A Bl ek EA HEE BAog she Aow Foly
ofof & Zojct, ejut MazRE o] AAlelA] Bl Aol BAHAA

32 TAANE AT 5 o) B A BRe) arlom 2o
510w ofele o] @ Sloltk. AL ABEA A=t 1 A
o= sk AR AAE AH ol 51§t TN Farh el A
8h= Zlo] 7 Eeoleti 3 uf, A ABFeIA Atedo A FAAAs
e i Ao AMA 02 A3 A7} Gl

ES FF U3 3o e B o] AHE S ¢Jste] B8] Fasitar 2l

N
ko
T

&

ol
X
o

-

oL



o] 22 Atk Helt=ads sidshe wol = vl =il EaAPel 1
2] spito] Hlek FAAIAI] Higt =efxKOutsider) 2] EAYE 31-85HA] oo
24, Adieidolu el didt Fee e HIAGATT sei=s &t
ohzt FAHFoR 7t 2GR Ftae] SRt FdsARsle s A
She &71s= 71HE 5= Aok 28y HAEo] Aol Aka# o2 A dsk=
BEHA AA7E ol B YR E AV R =1t ti el A, S5l AR
Aol SEAE Tt FRAES AsAY HE et A2 HA7E—e)
Aol sigBhe AlHiabes] 17g = ulahhe x]7F

3. STtIete] ARH &2

TEHYes Aege Ad - MA B S dsAY @4l wE S
Falrlol siAl vl gl elet Helstojof kEx A3, Jegolzt
AAAA 945 7 A WESHEE, dukE gl 3R AR s et

Aol $9 oY duEyel BYARY ane o5

Aol a1, BoIE AXA) olLIsIAL 4919 Ot Gl B FE sl AT
ARA] Apolo]] S5}

THAE] YA S R} Qs S0 Beleh olefsh Wolk WL Al
% B AT APdRe] e AAE BTk Qs 743 wak ok

filo
r o
N
ik}
+
%&%
k
ot
poy
o,
_
o
i)
e
Jo
oflt
1o
S~
)
o
1o
rlr
o,

1191_



ZAA SImETA 2017-3

1. S MBI HUAEA 24

AR, SHAEA fAol et AT FPJAPEY, EFEE F5)2 7]EH 0
2 S AAT =Tl H(nsiden) 9] FHPLEZ Aldvh= 4492 7t & B3
of 1A Zpeloll A Bl WElE SAIghL strjets HESAFEC] 4D
< Boll GAEALR stold B gl T o] Aly, PR A k] AlE, B
SARL tigt 28 A1 Al ok SAF B A k] Q149 52 Algtehe A
Huls] FAARE WA ARAIHE £448 711t Ed] R 249 S48
E5S A4S 5ol AU 5419 BeE dseke Weolehd, S840 e
A& At Aol W d9lekar shejeke 20009 11 o o] HAY
Z1-g-rA| 0] o fof Fhsto] AFHAIALY di/do] = 4= Qi

S AARE JjHlolo] HE o] TEF FA(&aHE] AR LE)C EFHA o
] 2] A5 (Novelty)2 o AT, 54491 4493 Ad 22 HEdE-S /st

=
HsA] tisf 370 E &2 o711 S7t A wiERA o2 A S o e HA

o D‘E
)
nﬂ

II

(¢]

10) i, &) & p. 554
11) o]&h 9] &, p. 398



Sk Zloleh o] FAS BAfel RS FRk ARAIALY] AE SAl0 U AR
She Ao B2 st AR S 7hinh HE A Al12szo] mhE A8
HAZE §ier, olSiRt Ao AL ol whE ARIAFEA] 5] Ad=E E4
A FIARFEY = FAs] 387 Aloxe] 5419 tige] 2 &0l
AR, 2 52 /g0l W2 A9l et Il dAoth &1
[o] sl B HAEY B35l FAN AFs ALY Eed s5 el ¥ A
g 5ol 710l Sk, ol EFE T UTAR Afele] 80l 7IE A=A
Y] S THAY AR A 84E Uladith Zi=dEE A9 of
Jo] Han(E AR Aoz AN ANz, 53] Aol sigohs AHRH ]
ERYPI} 455 SR sl Qlaol RS Al Y B R v 287
£ ohe A2 37 Al26z AlLs 9 A3 $jRkE 247 Ik
A, HAH ] 71ed AFds e AEstke il AAAAE S8l &
o2 Aejaly] fIgt Zlolnt. 35l HaA oF tiagat |7, AEd B AL
d dixPAr A, AFS AR e A7l Bt E 5ol o710l &
o, S Aol gl & ole @42 AAARAN Fat Ale® & 4 ok
Aol LEAE A Qlof Bt 2S T o= HX|sh= ke ol e I
HE B O] Peko| wAE 2 ZA7F QIHkaL & 7ol

upAete 2 AR A - ERIA) AfEs AT A ES AR S0 SRSt
AR FEste] A, 838k Aoltt. ols Eadele 471 Ao &%
Of AFAPEA = A S22 AL HHA, S Fge] A2 -8 wrsto]

T

ok QAT AR SR B A1979] Hgigo] F 5

e

U

iy

re ook
r
r

o

T

n:BL

do

rr

119L EBL

9||-|

2. SHoll mE Aol chet SE7HY TiRlAR

ok 2006, 11, 23 2004578323(5F 7H4] 2.4))
TAAH As8Fis “o] W] FAL AFR} B A7) TR WE e
71 HEO] o3t il whet sk AERt A floll distels olE #-8sHA] ol



e AR = Q7] ol ofste] ARIXI] A 2|97k BAREE whel, FEA
of griellx] =] 4] AL Hask el Sl Yot A dlolg 7
Ho @ QIR Qs WE Ee T WEl ols wee] We) el sk Ba -
24sho] 915 Wk Aol

B AR A125297H BEARIAA 1 Ajelel Bt e
3171 915 AT AHS S8 A BIARIATL Ao AT HEAN
AE B 4 RS o] SRl nE §) AT Ao Buolo] AFRA) Uit
AR 8710l AR BEASlet steleke oleidh BAYMS] HAlo R

= FEASNE S84 SRt 8 glolmw, Uuse] ek S Aul 7
X0 gtejt Eolo] Azl SRIA| o BAA) AdmAe] Tt AozA
ARl o] ARzl Bk AL ATsHe Belol GRS ol4F 9] 1
919 A7l wleh AsRs e W9l ¥ Alssol Sigakeka 3 4 ik

o] TEL HAPH Al25x2 4o Y E e s 11 Aol Hish
AR O R et A2 opynk, Tyt Hdw Al2say wddE R A2
= Al 5ol 7R AFdRRe] Bl dish S8 AL g HelE
AlRHA o2 sfAfstofof fiths A, 18] Al wEe] whe AEe 9ol 8 e
ol el W8t A1 FA|ol wetof k= e Bl 5, ARdREe] Ed=E

L&t A= TE G RlLe B gAlshes 5ol sig=A]
2 3

A2 Uit o] BAL Qe Aol 7128 EsluRsle] Fxle]
el 27 e) HAHAS AP B o) Ao BAsrie Mol

X F03 oful7} e,



CNCnNE 27

o] Aol BHEAFSE] el o] AsEA 1 Aol 7123 Zo] of
Y, A58 5 A 2ol whel dama Aphes)olg 4%sk o] FeloA]
A A BEee gelsa Alselainh, BAoId ARAE R gelsla o
A ARES elolA] BER9E Aolsl walo] me ARte] gk B
Alssz: 2740) S Q15w] o8l Ao dEHrh, B A - v FEoR
AL Q= B WY T AEAAYEA $A L A A P 4EA,
9les)

A2 A ofof & Zlo]ar, of 23k WA AR Al12529] of| @)% £&/do] 1]

A2 31 9l wl, AgAl Rl A1 AR

flr
oft

m{o

i

k=l
Jo
(e}
4o
n |
1o
N
2
A=)
S
=
B
N
-
g}
o)
o,
5
%
w
]
Q)
o
on
?
oy
o]
Q.
,-I
=
=]
@,
)]
-
o)
e,
o
w
2.
N
=2
¥
2

AL QAL =80 WA SFE A HAIE HIFA R Saskal 7] wieolth S
3] 577 Alsszo] A-EAll= o] At ALl clelE A
o2 Aokz Hate] Tkl Bt 2adte] e velArt sj8drt= A
tiwedo] 28l 7|3t 755 Flskal e gHd defolnh of7]olA A= d gl of
S B2 AAE Heh AR o R fusiA Altslal Al o] Hohe ke 3

AR BN Asszeol b2 YA TEh pIS R o] FaRS Alr]
u) 4] SIS of/|3 7Rso] 24 srk. Alado] Ashe A Aua Wl

ofzt, ol& M BiE fAshe AE HED a7 3l



1. 712 Zza
7h SERAIE

3 H A A2z o HHAAE 712402 fAshaA DA 2] di-e-
& 3= Zlonh. FA Al $ AT Ee A =St 2 AT AlRIAIR 2=
HAR AAIE W=AAL, IeshA| AR oAU ANEARIARE AP S-2 A
SAY A 5 Ak 54 W8 AR

L. M=HXI2

EYolut fATH20174 39 31U B2 HEAQ] 2 dBHE FTHH A=
AAE #7|6k= Hetolth 1999 OECD Hatof|A] Hkzol, o] ZAI7} 522kt
=] A ARUElE o] k= Asd /iAol k. ey A AP
FEPA0] 8L 3= HEA ARl AlES A oR d7)she A2 B

FAPEE P ntslal A nl8S SHAIA LHRAE T o 3l
Ct M= JHME

A AEE th) 5 el Ui 4= Qe Sk QAT A el o) ALl
2oz PRARY] AAUAS ok vlmPalel ARl mel: v vy
Aol T EAL T AT el thel Ao HeAelE WA
2 sk 1 Ao AAREe] §1e AL aTste] AAHomE 28|
915 Q1gatA] oSk BAIA HeAe] me(QlR 19959 B A, S

3+ 2010 2]y o]k,



5w S A9 48419 mule 7hs Hlo] uighalstchn Az o
ol i olat 2 o] uhg A9, Sejuiet U] H32 ulso] B
u) FEAO R BAARE S AL FAANANGES e AEEY E
ofol] w2 AR ] W9lel sl HawAle] HARA HYA =

Auka o2 BRI WHLPHL A A7t ] wolc

r
=
o

a0
°
2
N
i)
K

(Pooling and Transfer of risks)of] ¥t P2 2 HG Y| tif= Altsh= eto]
oh. o k2 BARA AU E Y} RS ASshet Aoz Aol = A
o= Helrh FAIRS A Bl I A J 7
AL §A B, AE Zio1e) B, AR SR B B 5 o) 4
SHAS H7IskaL ofof] W3t Atk nhsfoF sk Fgo] EA| Hrk= A
o, oflZieh WGBS chelol BHUR Qo8 AL AR B 45
F7gol tiekglo] HIAE T, HA| =vlo] 7R SxFeidol ma g 7 gdo] it

ol ol ALB A Hlg-e B 0w ArAA 2] o] B Holeh,

R
O>"
& o

0

Ll SEieE FHECE 75k Wet

o7, Bl AAet wrste] ‘o] Ay} 7ol w3t FFo] AR}
A Adide Y SR el Tl W FAEA Y Ve Bagh ARy
o2 Bl HENA 1sIAL AlRE oA EadAL RS etste] ARt
Je HAseles Hof A2 W8 ks Aolth Al 7HA] Akl st
= @49 olE AldF ol FAIH o= Ao, B ol Hot AIA ] AL



{1 oiETM 2017-3

2 9I9IBR: WA dhetol 8 4 ik

S5 QATPAS] Aol Ade] b 5 HANG 4rt W BY B
o] s} e eltete] FALS Lolshul, Alwe] BEHIAS A A
vl O T AAE Ao Wk o ARl Wasteh, ARHol
FANEG 5 RIAD AL FAZ 245 70 Qo] FAAA A2)Hg

S ol A gA|2] T BN el A= A 0= FAet

o)

E’
M)
o
£
o)
2,
=
o
_Or
3
2 2
T zo
_V,L
r’l
L
_‘>i
=
o)
BN
é
001'
rlo
oq‘é
oft
H1
1o
ro,
N
ko

A2 Wigol HaA oAt o]of & Halfsl=A] o AASHES o .
° M AFE A0 QAL AuEle] o= mHol|A] AH FAGH= Ao vl

opd Aol AAAITHY Tl AAE SAsHe A0 s AAdte] e
3} 4439 o417} e,

of7oA] @] tho] RsbA AEaolAY Al Ze]x) ok A, ‘@At
Q2 AL B Felshs 2 ARkt of A, Hiddm|zte] o))
2 Besil HakshA oh A 5o RO Liro] o2 WEolA S Pelst
of BAIH O FABHE Zlo] uiAlsIt o AT H9A Tl AR A
AL A7 B Wk olje} G Qe EXRh Q7R A
MR o) 7paA) He,



CREnS 31

A7 b AR TE 2
Ao] Aok RS ZFEA) RS AL

EG G210 ATl ek ARelrkel A9le) AbdEols FAILet
AJelA] ALt b Aok 2k AR 0] FolE BlekA) otk 12 B4S)
ofo] ApAROlE A FgEol Qe A @Al oish ele] Tl BEAU

o

Alss % 4A0] FRAE7IE Sehe A MAAALOR Seel e o] gl
b A Al125E ARG 0] Wepe] Aok N 245 AT 4= 9)
E% 5 gy, o] e MWAoR HAsHs Zlo] &} TEWIS BAsl]

FE BgEtol o5le AAAE HshES i ofo] Jistes etk
© A RS WLt BAFH HEH WAk T lo)7] tfEolek 19 AU
o] ARAZL ok AA AR Brt ofleh, A FolA =
oulgl PHAEE B3 QA mAE S frshs Zlo] mrt AriHel 45

o] & Zlojc},

SURe

ﬁ

12) 3RAHH Aoz A2g2 FFAHNLI] A7HE ®of FEANE T 4= UEF 4
QI TSt U, FAAH AG3xolME HAATE HE Aol sl sid A
7130 o] ZAAHNIYEet FoloteE AT =2 FAAHY Aoz AF
Aol wgl FHE AAR s Al ARsE FEY. 22 T Az

2 dol= WY AVl $A f0718 FeEAte] AAHA A7 H.

13) x4, 9] =, p. 733.



H2& 1xg4

TAAN ) A ERA A 5 L= EApic

Shbz 3AAN 1 AR WET Al ofsks AgwAe] fFolt o] $3
TAAR A1) 28R 4, 5 AsE, Ao, A60%0] o] T ¢
2.gAI9lok AN o] FAISH Wehel waAsl s, ot 719 Aol
FheelAol T AN AL AozelA) gl o) e westel o
B9 FA] G E i AR Thal rolalc,

5 U 2AN e B T WA T Bl B
o 482 AnA oz o FAAN ARl o BAHOE 1 A4S §

HEAKEAA AR B2 TAANEY ey FEHE 2T FHFOR

@
ol
E

-

W e F9 2ANE] A o] WA AEAL HEAIL L 4]
ofat g AI2)7} olek. T MEOIA BAHOR 8-S GRSR A o
BT A2z Asd, Aodo] hEAlt). 2 SAAANTIN L 11 43

AL s AR % S UBERTS SIot ot whaye) ol s e
SIS Aayglel Tk BAAN Aozl A23xe] 4g-S W Aol
Aol

AR, 2 71, 7k 5 ol Ul A4k, BAMEAR, R84l Soll il
Fmpo] s Rolol that AL TA7E s o} SAsk A

rlr

e
rE



ESSS 33

== FAFAIR o] A A= o] Sl ofF Eok= 3 A O] A8 dollA A
2o = A|Qwfojof slal, o]t Fofol] Tt A o] A-8-2 olSHAl =2
S0 Al 2diE dsizr He] dof vk 2y ofRl Ropd A
(Sector specific regulation)7} S2FAH Q] 28-S ZZ2 0 & vjA|sl= AL A5
ofych, FAANYS d¥t AARAS HAL = Ao=A Fopd A 1A
Ao| trzt}, 18] al s AT Y7 VP gl AldEEel digt &
A Y] AAHA A EAIE FAIA R 5]86h= 21 AR otk 1

=2 38AHEY A8 AUF R iAol A= QAT FEA o2 '
of Ut} A, 4149 FE 5o FHA oY S-HE o T S oY -
FHHO| St of| oJste] % 77E SAlshH S Fdo] o] WHSHES Hof JItHS-
R Al2z). $HAK] 59 FA=Hel talide sdANR S 28 AA7} gl

23| =7F] ARI=RHES st A FARE S W=t R Aldox). 1

L 19009 & g4 AlE, 7y T FU ASHeR EREY AT AE
o] VPSR, AR} Sl dIEARH -2 FIA| = QlTE, HHiAg R
& Ex]= o] lon, gulAl Gl et YA e Aot o] o] A2} wnf &
of= ALY AE 7L IeHEH Alz).

ola} S HAH Alssx 475 2] Y& A-8A9], & W=l wk

1A 0] B Yol 11k A,

It

et A9IE of

.

2. ST7{EHY His8xe| AUEH HEX|Q

75 o ME ot A

14) A5Y4(2016), "AAH, Al5H, A} pp. 79~80.
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16) AEH(2016), "AAH, A5H, pp. 81~89; A3 1992, 1. 29, 915:2030; T 2009,
7.9, 2002526117,

17) ‘75]_?_—’5—(2008) rﬁxﬂ 3 Zﬂ6-1—]— H‘:’l‘—‘?—/\]— pp. 134~135; O]EO:‘(Z(HD TE‘;Q:I:{‘ZHH']J X’”.?)J’]'
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18) AT L((2016), "AAHs AsH, pp. 82~83; ASH(2016), "E-TFAYs A2w, "HAL
pp. 1124~1125,
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3t FAANH 28 Ut 3HA - thHY 2006, 1. 23, AT 200478323 WAL F
Ao, TR A, A8, pp. 351~356 E 0|59 (2008), "EHAT} =" gk
3z, TAAHAE A8, pp. 273~277.
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22) David S. Turetsky(Senior Counsel to the Assistant Attorney General, Antitrust Division
of DOJ)(1994), Address: MCCARRAN — FERGUSON REFORM, Nov, 12,

23) Peter E. Halle & J. Clayton Everett, Jr., 7 Bus. & Litig. Fed. Cts, 75:71(4th ed,
December 2016 Update),

24) Susan B. Farmer, The McCarran-Ferguson Exemption from the US Antitrust Laws
Recent Developments; 73T 183H(2008), 474 ©|8f; Craig A. Berrington(2007),
Congress Once Again Debates Insurers' Antitrust Exemption under McCarran-Ferguson
Act, Washington Legal Foundation, May 25.

25) Federal Control of Business(2016), Chapter II. Federal Regulation of Competition;
Statutes § 36. The McCarran-Ferguson Act, July,

26) United States v, South-Eastern Underwriters Assn, 322 U.S. 533,
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No Act of Congress shall be construed to invalidate, impair, or supersede any
law enacted by any State for the purpose of regulating the Business of insurance,
or which imposes a fee or tax upon such business, unless such Act specifically
relates to the Business of insurance: Provided, That after June 30, 1948, the Act of
July 2, 1890, as amended, known as the Sherman Act, and the Act of October 15,
1914, as amended, known as the Clayton Act, and the Act of September 26, 1914,
known as the Federal Trade Commission Act, as amended [15 U.S.C. 41 et seq.],
shall be applicable to the Business of insurance to the extent that such business is

not regulated by State Law,

27) Pat McCarran¥} Homer Ferguson®] W3EErO]5}9=d], McCarran2 Tl &A1 Yuich
F AHeolal Ferguson F3FE &4 mAEE: Aol &% AdE Adatglol

o) Az wEeAL) olol divist Aow B 4 9L,
28) 15 U.S.C. §§ 1011-1015, also known as Public Law 15,
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A(Business of insurance

29) SEC v. National Securities, Inc, 393 U.S. 453, 45960.
30) Union Life Insurance Co. v. Pireno 458 U.S. 119(1982) at 129.
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31) California League of Independent Ins. Producers v. Aetna Cas. & Surety Co., 175
F.Supp. 857,860(N.D. Cal, 1959).

32) 362 U.S, 293(1960).

33) 445 U.S. 97(1980).

34) St. Paul Fire & Marine Ins, Co. v. Barry , 438 U.S. 531, 541(1978).
35) Hartford Fire Ins, Co. v, California, 509 U.S, 764(1993).
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2t McCarran—Ferguson Act, Full Text

TITLE 15. COMMERCE AND TRADE

CHAPTER 20, REGULATION OF INSURANCE

15 USCS 1011-1015 (2001)

Act Mar, 9, 1945, ch 20, 59 Stat. 33, is popularly known as the

McCarran-Ferguson Act.,
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15 USCS 1011 Declaration of policy

The Congress hereby declares that the continued regulation and taxation by The
several States of the Business of insurance is in the public interest, and that silence
on the part of the Congress shall not be construed to impose any barrier to the

regulation or taxation of such business by the several States.

15 USCS 1012 Regulation by State law

Federal law relating specifically to insurance; applicability of certain Federal laws
after June 30, 1948

(a) State regulation, The Business of insurance, and every person engaged
therein, shall be subject to the laws of the several States which relate to the
regulation or taxation of such business,

(b) Federal regulation, No Act of Congress shall be construed to invalidate,
impair, or supersede any law enacted by any State for the purpose of
regulating the Business of insurance, or which imposes a fee or tax upon
such business, unless such Act specifically relates to the Business of
insurance: Provided, That after June 30, 1948, the Act of July 2, 1890, as
amended, known as the Sherman Act [15 USCS 15 USCS 15 USCS 1 et seq.],
and the Act of October 15, 1914, as amended, known as the Clayton Act,
and the Act of September 26, 1914, known as the Federal Trade Commission
Act, as amended [15 USCS 15 USCS 15 USCS 41 et seq.], shall be applicable
to the Business of insurance to the extent that such business is not regulated

by State law,

15 USCS 1013, Suspension until June 30, 1948, of application of certain Federal
laws; Sherman Act [15 USCS 15 USCS 1 et seq.] applicable to agreements to, or acts

of, boycott, coercion, or intimidation



(a) Until June 30, 1948, the Act of July 2, 1890, as amended, known as the
Sherman Act [15 USCS 15 USCS 15 USCS 1 et seq.], and the Act of October
15, 1914, as amended, known as the Clayton Act and the Act of September
26, 1914, known as the Federal Trade Commission Act, as amended [15
USCS 15 USCS 15 USCS 41 et seq.], and the Act of June 19, 1936, known as
the Robinson-Patman Antidiscrimination Act, shall not apply to the Business
of insurance or to acts in the conduct thereof,

(b) Nothing contained in this Act [15 USCS 15 USCS 15 USCS 1011 et seq.] shall
render the said Sherman Act [15 USCS 15 USCS 15 USCS 1 et seq.]
inapplicable to any agreement to boycott, coerce, or intimidate, or act of

boycott, coercion, or intimidation,

15 USCS 1014. Applicability of National Labor Relations Act [29 USCS 15 USCS 15
USCS 151 et seq.] and the Fair Labor Standards Act of 1938

Nothing contained in this Act [15 USCS 15 USCS 15 USCS 1011 et seq.] shall be
construed to affect in any manner the application to the Business of insurance of
the Act of July 5, 1935, as amended, known as the National Labor Relations Act [29
USCS 15 USCS 15 USCS 151 et seq.], or the Act of June 25, 1938, as amended,
known as the Fair Labor Standards Act of 1938, or the Act of June 5, 1920, known

as the Merchant Marine Act, 1920,

15 USCS 1015, Definition of "State",

As used in this Act [15 USCS 15 USCS 15 USCS 1011 et seq.], the term "State"
includes the several States, Alaska, Hawaii, Puerto Rico, Guam, and the District of

Columbia,
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36) European Commission Daily News 13/12/2016, Antitrust: The Insurance Block
Exemption Regulation expires on 31 March 2017,

37) EC Daily News 13/12/2016, 22 &=
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38) Council Regulation (EEC) No 1534/91 of 31 May 1991 on the application of Article
85(3) of the Treaty to certain categories of agreements, decisions and concerted
practices in the insurance sector,

39) Regulation No 358/2003 on the application of Article 81 (3) of the Treaty to certain

categories of agreements, decisions and concerted practices in the insurance sector,

o] e 7d Ald 3 2010, 3. 310 HAEYS
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CHAPTER I DEFINITIONS

Article 1 Definitions

For the purposes of this Regulation, the following definitions shall apply:
1. ‘agreement means an agreement, a decision of an association of undertakings
or a concerted practice;
2. ‘participating undertakings' means undertakings party to the agreement and
their respective connected undertakings;
3. ‘connected undertakings’ means:

(a) undertakings in which a party to the agreement, directly or indirectly:



m HRETAN 2017-3

(i) has the power to exercise more than half the voting rights; or

(i) has the power to appoint more than half the members of the supervisory
board, board of management or bodies legally representing the
undertaking; or

(iii) as the right to manage the undertaking’s affairs;

(b) undertakings which directly or indirectly have, over a party to the
agreement, the rights or powers listed in point (a);

(¢) undertakings in which an undertaking referred to in point (b) has, directly or
indirectly, the rights or powers listed in point (a);

(d) undertakings in which a party to the agreement together with one or more
of the undertakings referred to in points (a), (b) or (¢), or in which two or
more of the latter undertakings, jointly have the rights or powers listed in
point (a);

(e) undertakings in which the rights or powers listed in point (a) are jointly held
by:

(i) parties to the agreement or their respective connected undertakings referred
to in points (a) to (d); or

(ii) one or more of the parties to the agreement or one or more of their
connected undertakings referred to in points (a) to (d) and one or more
third parties;

4, ‘co-insurance pools’ means groups set up by insurance undertakings either
directly or through brokers or authorised agents, with the exception of ad-hoc
co-insurance agreements on the subscription market, whereby a certain part of
a given risk is covered by a lead insurer and the remaining part of the risk is
covered by follow insurers who are invited to cover that remainder, which:

(a) agree to underwrite, in the name and for the account of all the participants,

the insurance of a specified risk category; or



e

(b) entrust the underwriting and management of the insurance of a specified
risk category, in their name and on their behalf, to one of the insurance
undertakings, to a common broker or to a common body set up for this
purpose;

5. ‘co-reinsurance pools’ means groups set up by insurance undertakings either
directly or through broker or authorised agents, possibly with the assistance of
one or more reinsurance undertakings, with the exception of ad-hoc
co-reinsurance agreements on the subscription market, whereby a certain part
of a given risk is covered by a lead insurer and the remaining part of this risk is
covered by follow insurers who are then invited to cover that remainder in
order to:

(a) reinsure mutually all or part of their liabilities in respect of a specified risk
category;

(b) incidentally accept, in the name and on behalf of all the participants, the
reinsurance of the same category of risks;

6. ‘new risks means:

(a) risks which did not previously exist, and for which insurance cover requires
the development of an entirely new insurance product, not involving an
extension, improvement or replacement of an existing insurance product; or

(b) in exceptional cases, risks the nature of which has, on the basis of an
objective analysis, changed so materially that it is not possible to know in
advance what subscription capacity is necessary in order to cover such a
risk;

7. ‘commercial premium’ means the price which is charged to the purchaser of an

insurance policy.
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CHAPTER II JOINT COMPILATIONS, TABLES, AND STUDIES

Article 2 exemption

Pursuant to Article 101(3) of the Treaty and subject to the provisions of this
Regulation, Article 101(1) of the Treaty shall not apply to agreements entered into
between two or more undertakings in the insurance sector with respect to:

(a) he joint compilation and distribution of information necessary for the

following purposes:

(i) calculation of the average cost of covering a specified risk in the past
(hereinafter compilations);

(ii) construction of mortality tables, and tables showing the frequency of
illness, accident and invalidity in connection with insurance involving an
element of capitalisation (hereinafter tables);

(b) the joint carrying-out of studies on the probable impact of general
circumstances external to the interested undertakings, either on the
frequency or scale of future claims for a given risk or risk category or on the
profitability of different types of investment (hereinafter studies), and the

distribution of the results of such studies.

Article 3 Conditions for exemption

1. The exemption provided for in Article 2(a) shall apply on condition that the
compilations or tables:

(a) are based on the assembly of data, spread over a number of risk years
chosen as an observation period, which relate to identical or comparable
risks in sufficient numbers to constitute a base which can be handled
statistically and which will yield figures on the following, amongst others:

(i) the number of claims during the said period;

(ii) the number of individual risks insured in each risk year of the chosen



observation period,;

(iii) the total amounts paid or payable in respect of claims that have arisen

during the said period,;

(iv) the total amount of capital insured for each risk year during the chosen

(b)

(©

observation period;
include as detailed a breakdown of the available statistics as is actuarially
adequate;
do not include in any way elements for contingencies, income deriving from
reserves, administrative or commercial costs or fiscal or parafiscal
contributions, and take into account neither revenues from investments nor

anticipated profits,

2. The exemptions provided for in Article 2 shall apply on condition that the

compilations, tables or study results:

(@)
(b)

(0
(d)

(e)

do not identify the insurance undertakings concerned or any insured party;
when compiled and distributed, include a statement that they are
non-binding;

do not contain any indication of the level of commercial premiums;

are made available on reasonable, affordable and non-discriminatory terms,
to any insurance undertaking which requests a copy of them, including
insurance undertakings which are not active on the geographic or product
market to which those compilations, tables or study results refer;

except where non-disclosure is objectively justified on grounds of public
security, are made available on reasonable, affordable and non -
discriminatory terms, to consumer organisations or customer organisations
which request access to them in specific and precise terms for a duly

justified reason,
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Article 4 Agreements not covered by the exemption

The exemptions provided for in Article 2 shall not apply where participating
undertakings enter into an undertaking or commitment among themselves, or
oblige other undertakings, not to use compilations or tables that differ from those
referred to in Article 2(a), or not to depart from the results of the studies referred to

in Article 2(b).

CHAPTER IIT COMMON COVERAGE OF CERTAIN TYPES OF RISKS

Article 5 Exemption

Pursuant to Article 101(3) of the Treaty and subject to the provisions of this
Regulation, Article 101(1) of the Treaty shall not apply to agreements entered into
between two or more undertakings in the insurance sector with respect to the
setting-up and operation of pools of insurance undertakings or of insurance
undertakings and reinsurance undertakings for the common coverage of a specific

category of risks in the form of co-insurance or co-reinsurance.

Article 6 Application of exemption and market share thresholds

1. As concerns co-insurance or co-reinsurance pools which are created in order
exclusively to cover new risks, the exemption provided for in Article 5 shall
apply for a period of three years from the date of the first establishment of the
pool, regardless of the market share of the pool.

2. As concerns co-insurance or co-reinsurance pools which do not fall within the
scope of paragraph 1, the exemption provided for in Article 5 shall apply as
long as this Regulation remains in force, on condition that the combined market
share held by the participating undertakings does not exceed:

(a) in the case of co-insurance pools, 20 % of any relevant market;

(b) in the case of co-reinsurance pools, 25 % of any relevant market,



3. In calculating the market share of a participating undertaking on the relevant
market, account shall be taken of:

(a) the market share of the participating undertaking within the pool in question;

(b) the market share of the participating undertaking within another pool on the
same relevant market as the pool in question, to which the participating
undertaking is a party; and

(¢) the market share of the participating undertaking on the same relevant
market as the pool in question, outside any pool.

4. For the purposes of applying the market share thresholds provided for in
paragraph 2, the following rules shall apply:

(a) the market share shall be calculated on the basis of gross premium income;
if gross premium income data are not available, estimates based on other
reliable market information, including insurance cover provided or insured
risk value, may be used to establish the market share of the undertaking
concerned;

(b) the market share shall be calculated on the basis of data relating to the
preceding calendar year.

5. Where the market share referred to in paragraph 2(a) is initially not more than
20 % but subsequently rises above that level without exceeding 25 %, the
exemption provided for in Article 5 shall continue to apply for a period of two
consecutive calendar years following the year in which the 20 % threshold was
first exceeded.

6. Where the market share referred to in paragraph 2(a) is initially not more than
20 % but subsequently rises above 25 %, the exemption provided for in Article
5 shall continue to apply for a period of one calendar year following the year in
which the level of 25 % was first exceeded.

7. The benefit of paragraphs 5 and 6 may not be combined so as to exceed a
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period of two calendar years,

8. Where the market share referred to in paragraph 2(b) is initially not more than
25 % but subsequently rises above that level without exceeding 30 %, the
exemption provided for in Article 5 shall continue to apply for a period of two
consecutive calendar years following the year in which the 25 % threshold was
first exceeded.

9. Where the market share referred to in paragraph 2(b) is initially not more than
25 % but subsequently rises above 30 %, the exemption provided for in Article
5 shall continue to apply for a period of one calendar year following the year in
which the level of 30 % was first exceeded.

10. The benefit of paragraphs 8 and 9 may not be combined so as to exceed a

period of two calendar years.

Article 7 Conditions for exemption

The exemption provided for in Article 5 shall apply on condition that:

(a) each participating undertaking having given a reasonable period of notice
has the right to withdraw from the pool, without incurring any sanctions;

(b) the rules of the pool do not oblige any participating undertaking of the pool
to insure or reinsure through the pool and do not restrict any participating
undertaking of the pool from insuring or reinsuring outside the pool, in
whole or in part, any risk of the type covered by the pool;

(¢) the rules of the pool do not restrict the activity of the pool or its
participating undertakings to the insurance or reinsurance of risks located in
any particular geographical part of the Union;

(d) the agreement does not limit output or sales;

(e) the agreement does not allocate markets or customers; and

(f) the participating undertakings of a co-reinsurance pool do not agree on the



e

commercial premiums which they charge for direct insurance,

CHAPTER IV FINAL PROVISIONS

Article 8 Transitional period

The prohibition laid down in Article 101(1) of the Treaty shall not apply during
the period from 1 April 2010 to 30 September 2010 in respect of agreements
already in force on 31 March 2010 which do not satisfy the conditions for
exemption provided for in this Regulation but which satisfy the conditions for

exemption provided for in Regulation (EC) No 358/2003.

Article 9 Period of validity

This Regulation shall enter into force on 1 April 2010,

It shall expire on 31 March 2017.

This Regulation shall be binding in its entirety and directly applicable in all

Member States, Done at Brussels, 24 March 2010,
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The McCarran—Ferguson Act
Enacted in 1945, the McCarran-Ferguson Act, 15 U.S.C. § 1012(b), exempts the

Business of insurance from the federal antitrust law to the extent such business is

regulated by state law. But the McCarran Act is limited by its own exception that
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the exemption does not extend to “any agreement to boycott, coerce, or intimidate,

or act of boycott, coercion, or intimidation,” 15 U.S.C § 1013(b).
The “Business of insurance” requirement

In S.E.C. v. National Securities, Inc., 393 U.S. 453 (1969), the Court found that
the McCarran Act, even apart from the boycott exception, did not exempt from
federal regulation all activities of insurance companies. The McCarran Act
exempted the “business” of insurance, not insurance companies.

Not all acts of insurance companies were the Business of insurance, The Court
considered what constitutes the Business of insurance and determined that the
relationship between insurer and insured was at the “core” of the Business of
insurance, The Court enumerated certain acts which clearly were the Business of
insurance: fixing of rates between insurer and insured, selling and advertising of
policies, and licensing of companies and agents, Beyond those enumerated acts,
the determination must be based upon the relationship between insurer and
insured, Acts within the scope of that relationship or closely related to that
relationship are within the Business of insurance,

The Supreme Court has made clear that not all aspects of a third-party provider
contract are within the McCarran Act. In Group Life & Health Ins, Co. v. Royal
Drug Co., Inc., 440 U.S. 205 (1979), aff'g 561 F.2d 262 (5th Cir, 1977), the
Supreme Court found that fixing of prices between Blue Shield and participating
pharmacies did not involve an insurance relationship between insurer and insured.
Plaintiffs challenged Blue Shield's prepaid prescription drug policy which entitled
insureds of Blue Shield to purchase drugs from any pharmacy. Blue Shield had
entered into agreements with pharmacies to provide pharmaceutical services. If the

insured purchased from a participating pharmacy, the insured paid only two
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dollars, the policy deductible amount, If the insured used a non-participating
pharmacy, the insured paid full price, and then was reimbursed to the extent of 75
percent of the price exceeding the two dollar deductible amount. Blue Cross
limited its payment to participating pharmacies to two dollars above the
pharmacy's cost, This two dollar markup was called a “professional dispensing

4

fee,” Blue Shield argued that the fixing of prices was directly related to its
relationship with insureds, in that, it contained costs, thereby reducing premiums.
The Supreme Court rejected the cost containment argument,

Similarly, in Union Labor Life Insurance Co. v. Pireno, 458 U.S. 119 (1982), the
Court held that the use of a peer review committee to determine the
reasonableness of chiropractic charges did not constitute the “Business of
insurance” within the meaning of the McCarran Act. The Court reiterated the three
criteria, outlined in Royal Drug, said to be relevant in determining whether a
particular practice is part of the “Business of insurance” (i.e,, whether the practice
has the effect of transferring or spreading a policyholder's risk, whether the
practice is an integral part of the policy relationship between the insurer and the
insured, and whether the practice is limited to entities within the insurance
industry), and found that the peer review procedure met none of the criteria.

A recent pre-Pireno Federal Trade Commission opinion letter, however, advises
that a peer review plan would not violate antitrust laws if certain safeguards are
followed. Advisory Opinion Letter to Peter M, Sfikas, 99 F.T.C. 648 (1982), Among
the suggestions included are the selection of a consumer representative to be on
the panel, stressing the voluntary and advisory nature of the peer review process,
and making clear that no preferred status is conferred upon participants or
non-preferred status conferred upon non-participants,

The Blue Cross/Blue Shield system of contracting to provide health care

services, rather than indemnifying costs of health care services, has been found to
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be the Business of insurance, Ocean State Physicians" Health Plan v, Blue Cross
and Blue Shield of Rhode Island, 883 F.2d 1101, 1108 (1st Cir, 1989), cert, denied,
110 S. Ct. 1473 (1990); Health Care Equalization Committee v, Towa Medical
Society, 851 F.2d 1020, 1028 (8th Cir, 1988); Frankford Hospital v, Blue Cross of
Greater Philadelphia, 417 F,

Supp. 1104, 1106 (E.D, Pa, 1976), aff'd per curiam, 554 F.2d 1253 (3d Cir,), cert,
denied, 434 U.S. 860(1977).

The ‘regulation by state law” requirement

The Supreme Court has suggested that this requirement is satistied by general
standards set by the state. See Federal Trade Commission, v. National Casualty
Co., 357 U.S. 560, 564-65 (1958). Lower courts have applied the “general
standards” requirement fairly broadly, See Ocean State, 883 F.2d at 1109 (state did
not have to approve specific elements of HMO and adverse selection policy); In re
Workers' Compensation Antitrust Litigation, 867 F.2d 1552, 1559 (8th Cir, 1989),
cert, denied, 492 U.S. 920 (1989) (“The fundamental issue is whether a general
prohibition providing an insurance commissioner with authority under a state
unfair method of competition or unfair practices act is regulation under the
McCarran-Ferguson Act.”), cert. denied, 493 U.S. 818 (1989); Mackey v.
Nationwide Insurance Cos,, 724 F.2d 419, 421 (4th Cir, 1984) (“A body of state law
which proscribes unfair insurance practices and provides for administrative

supervision and enforcement satisfies the state requirement of the exemption,”).

The “boycott, coercion, or intimidation” requirement

Much of the case law interpreting this provision focuses on the “boycott” rather
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than the “coercion or intimidation” aspect of the exception, See, e.g., Hartford Fire
Ins. v. California, 509 U.S. 764 (1993) (complaint sufficiently alleged statutory
boycott exception); St, Paul Fire and Marine Ins, Co. v, Barry, 438 U.S, 531 (1978).
The holding of these decisions is that a boycott is a refusal to deal in aid of
achieving a purpose unrelated to that refusal to deal, In effect, a boycott is a tactic
designed to coerce a target into cooperating in connection with a separate
transaction, The effect of these decisions is to confirm that much insurance
industry activity that might otherwise violate the U.S. antitrust laws is in fact
exempt from those laws,

“Coercion” does not generally include situations where options have not been
entirely closed off to the allegedly coerced parties, even though such options may
have been made more expensive, See Ocean State (attempt to lure subscribers
from competing HMO by offering favorable rates for traditional indemnity
coverage did not amount to coercion); Klamath-Lake Pharmaceutical Association v,
Klamath Medical Service Bureau, 701 F.2d 1276 (9th Cir, 1983), cert, denied, 464
U.S. 822 (1984) (policy that insureds use provider's pharmacy to receive benefits
did not constitute coercion where insureds were not precluded from using other
pharmacies). In Feinstein v, Nettleship Co. of Los Angeles, 714 F.2d 928 (9th Cir,
1983), cert. denied, 466 U.S, 972 (1984), it was held that a medical association's
agreement with insurers to offer malpractice insurance through an exclusive broker
to association members was not a boycott where the agreement did not restrict
members from dealing with other insurers, even though participation in the plan
was restricted to members only. Recent opinions of lower courts, as well, indicate
that the McCarran-Ferguson insurance exemption will be narrowly construed. In
Hahn v, Oregon Physicians Service, 689 F.2d 840 (9th Cir, 1982), cert, denied, 462
U.S. 1133 (1983), the court held that the exclusion of podiatric services from health

plan coverage could not be justified by risk-related reasons and was therefore not
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at the core of the Business of insurance, In Portland Retail Druggists Association v.
Kaiser Foundation Health Plan, 662 F.2d 641 (9th Cir, 1981), cert, denied, 469 U.S,
1229 (1985), the court held that contractual arrangements and conditions by which
HMOs acquired drugs from manufacturers, wholesalers, and distributors were not
within the Business of insurance, thereby rendering the requirement that customers
buy HMO drug plans in order to obtain health plans amenable to suit as a tying
arrangement, In Nurse Midwifery Associates v, Hibbett, 549 F. Supp. 1185 (M.D,
Tenn, 1982), the court held that the concerted activities of defendant obstetricians
and a provider of malpractice insurance effectively denying coverage to physicians
who associated with nurse midwives was not the Business of insurance. In Kartell
v. Blue Shield of Massachusetts, 542 F. Supp. 782 (D. Mass.), appeal dismissed,
687 F.2d 543 (1st Cir, 1982), the court held that an arrangement between Blue
Shield and participating doctors, whereby the doctors would accept stipulated
amounts as payment in full, involved some risk, in that the doctors would only
receive a pro rata share if funds were insufficient, but was not enough to qualify as
the Business of insurance, In Blue Cross of Washington and Alaska v. Kitsap
Physicians Service, 1982-1 Trade Cas, (CCH) | 64,588 (W.D., Wash, 1981), the
court held that a bylaw of a health insurance provider, denying membership to any
surgeon or physician who contracts to provide services to any health care provider
which utilizes a closed panel, was not exempt from antitrust scrutiny under the

McCarran Act,
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2. 20034 Regulation

Commission Regulation (EC) No 358/2003 of 27 February 2003 on the
application of Article 81(3) of the Treaty to certain categories of agreements,

decisions and concerted practices in the insurance sector

CHAPTER . EXEMPTION AND DEFINITIONS

Article 1, Exemption

Pursuant to Atticle 81(3) of the Treaty and subject to the provisions of this
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Regulation, it is hereby declared that Article 81(1) of the Treaty shall not apply to
agreements entered into between two or more undertakings in the insurance sector
(hereinafter referred to as “the parties”) with respect to:

(a) the joint establishment and distribution of:

- calculations of the average cost of covering a specified risk in the past
(hereinafter “calculations”);

- in connection with insurance involving an element of capitalisation, mortality
tables, and tables showing the frequency of illness, accident and invalidity
(hereinafter “tables”);

(b) the joint carrying-out of studies on the probable impact of general
circumstances external to the interested undertakings, either on the frequency
or scale of future claims for a given risk or risk category or on the profitability
of different types of investment (hereinafter “studies”), and the distribution of
the results of such studies;

(¢) the joint establishment and distribution of non-binding standard policy
conditions for direct insurance (hereinafter “standard policy conditions”);

(d) the joint establishment and distribution of non-binding models illustrating the
profits to be realised from an insurance policy involving an element of
capitalisation (hereinafter “models”);

(e) the setting-up and operation of groups of insurance undertakings or of
insurance undertakings and reinsurance undertakings for the common
coverage of a specific category of risks in the form of co-insurance or
co-reinsurance; and

(f) the establishment, recognition and distribution of:

- technical specifications, rules or codes of practice concerning those types of
security devices for which there do not exist at Community level technical

specifications, classification systems, rules, procedures or codes of practice
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harmonised in line with Community legislation covering the free movement of
goods, and procedures for assessing and approving the compliance of security
devices with such specifications, rules or codes of practice,

- technical specifications, rules or codes of practice for the installation and
maintenance of security devices, and procedures for assessing and approving
the compliance of undertakings which install or maintain security devices with

such specifications, rules or codes of practice.

Atticle 2. Definitions
For the purposes of the present Regulation, the following definitions shall apply:
1. “Agreement” means an agreement, a decision of an association of undertakings
or a concerted practice;
2. “Participating undertakings” means undertakings party to the agreement and
their respective connected undertakings;
3. “Connected undertakings” means:
(a) undertakings in which a party to the agreement, directly or indirectly:
(i) has the power to exercise more than half the voting rights, or
(i) has the power to appoint more than half the members of the supervisory
board, board of management or bodies legally representing the undertaking,
or
(iii) has the right to manage the undertaking's affairs;
(b) undertakings which directly or indirectly have, over a party to the agreement,
the rights or powers listed in (a);
(¢) undertakings in which an undertaking referred to in (b) has, directly or
indirectly, the rights or powers listed in (a);
(d) undertakings in which a party to the agreement together with one or more of

the undertakings referred to in (a), (b) or (¢), or in which two or more of the
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latter undertakings, jointly have the rights or powers listed in (a);
(e) undertakings in which the rights or the powers listed in (a) are jointly held
by:
(i) parties to the agreement or their respective connected undertakings referred
to in (a) to (d), or
(i) one or more of the parties to the agreement or one or more of their
connected undertakings referred to in (a) to (d) and one or more third
parties.

4, “Standard policy conditions” refers to any clauses contained in model or
reference insurance policies prepared jointly by insurers or by bodies or
associations of insurers;

5. “Co-insurance groups” means groups set up by insurance undertakings which:

(i) agree to underwrite in the name and for the account of all the participants the
insurance of a specified risk category; or

(ii) entrust the underwriting and management of the insurance of a specified risk
category in their name and on their behalf to one of the insurance
undertakings, to a common broker or to a common body set up for this
purpose;

6. “Co-reinsurance groups’ means groups set up by insurance undertakings,
possibly with the assistance of one or more re-insurance undertakings:

(i) in order to reinsure mutually all or part of their liabilities in respect of a
specified risk category;

(ii) incidentally, to accept in the name and on behalf of all the participants the
re-insurance of the same category of risks;

7. “New risks” means risks which did not exist before, and for which insurance
cover requires the development of an entirely new insurance product, not

involving an extension, improvement or replacement of an existing insurance
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product.

8. “Security devices” means components and equipment designed for loss
prevention and reduction, and systems formed from such elements.

9. “Commercial premium” means the price which is charged to the purchaser of an

insurance policy.
CHAPTER II. JOINT CALCULATIONS, TABLES, AND STUDIES

Atticle 3. Conditions for exemption
1. The exemption provided for in Article 1(a) shall apply on condition that the
calculations or tables:

(a) are based on the assembly of data, spread over a number of risk-years chosen
as an observation period, which relate to identical or comparable risks in
sufficient number to constitute a base which can be handled statistically and
which will yield figures on (inter alia):

- the number of claims during the said period,

- the number of individual risks insured in each risk-year of the chosen
observation period,

- the total amounts paid or payable in respect of claims arisen during the said
period,

- the total amount of capital insured for each risk-year during the chosen
observation period;

(b) include as detailed a breakdown of the available statistics as is actuarially
adequate;

(¢) do not include in any way elements for contingencies, income deriving from
reserves, administrative or commercial costs or fiscal or para-fiscal

contributions, and take into account neither revenues from investments nor
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anticipated profits,
2. The exemptions provided for in both Article 1(a) and Article 1(b) shall apply on
condition that the calculations, tables or study results:
(a) do not identify the insurance undertakings concerned or any insured party;
(b) when compiled and distributed, include a statement that they are non-binding;
(¢) are made available on reasonable and non-discriminatory terms, to any
insurance undertaking which requests a copy of them, including insurance
undertakings which are not active on the geographical or product market to

which those calculations, tables or study results refer,

Article 4, Agreements not covered by the exemption

The exemption provided for in Article 1 shall not apply where participating
undertakings enter into an undertaking or commitment among themselves, or
oblige other undertakings, not to use calculations or tables that differ from those
established pursuant to Article 1(a), or not to depart from the results of the studies

referred to in Article 1(b).
CHAPTER Ill. STANDARD POLICY CONDITIONS AND MODELS

Article 5, Conditions for exemption
1. The exemption provided for in Article 1(c) shall apply on condition that the
standard policy conditions:
(a) are established and distributed with an explicit statement that they are
non-binding and that their use is not in any way recommended;
(b) expressly mention that participating undertakings are free to offer different
policy conditions to their customers; and

(c) are accessible to any interested person and provided simply upon request.
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2. The exemption provided for in Article 1(d) shall apply on condition that the

non-binding models are established and distributed only by way of guidance.

Article 6. Agreements not covered by the exemption
1. The exemption provided for in Article 1(c) shall not apply where the standard
policy conditions contain clauses which:

(a) contain any indication of the level of commercial premiums;

(b) indicate the amount of the cover or the part which the policyholder must pay
himself (the “excess”);

(¢) impose comprehensive cover including risks to which a significant number of
policyholders are not simultaneously exposed,;

(d) allow the insurer to maintain the policy in the event that he cancels part of
the cover, increases the premium without the risk or the scope of the cover
being changed (without prejudice to indexation clauses), or otherwise alters
the policy conditions without the express consent of the policyholder;

(e) allow the insurer to modify the term of the policy without the express
consent of the policyholder;

(f) impose on the policyholder in the non-life assurance sector a contract period
of more than three years;

(g) impose a renewal period of more than one year where the policy is
automatically renewed unless notice is given upon the expiry of a given
period;

(h) require the policyholder to agree to the reinstatement of a policy which has
been suspended on account of the disappearance of the insured risk, if he is
once again exposed to a risk of the same nature;

(i) require the policyholder to obtain cover from the same insurer for different

risks;
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(j) require the policyholder, in the event of disposal of the object of insurance, to
make the acquirer take over the insurance policy;

(k) exclude or limit the cover of a risk if the policyholder uses security devices,
or installing or maintenance undertakings, which are not approved in
accordance with the relevant specifications agreed by an association or
associations of insurers in one or several other Member States or at the
European level,

2. The exemption provided for in Article 1(c) shall not benefit undertakings or
associations of undertakings which agree, or agree to oblige other
undertakings, not to apply conditions other than standard policy conditions
established pursuant to an agreement between the participating undertakings.

3. Without prejudice to the establishment of specific insurance conditions for
particular social or occupational categories of the population, the exemption
provided for in Article 1(c) shall not apply to agreements decisions and
concerted practices which exclude the coverage of certain risk categories
because of the characteristics associated with the policyholder,

4, The exemption provided for in Article 1(d) shall not apply where, without
prejudice to legally imposed obligations, the non-binding models include only
specified interest rates or contain figures indicating administrative costs;

5. The exemption provided for in Article 1(d) shall not benefit undertakings or
associations of undertakings which concert or undertake among themselves, or
oblige other undertakings, not to apply models illustrating the benefits of an
insurance policy other than those established pursuant to an agreement

between the participating undertakings.
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CHAPTER V. COMMON COVERAGE OF CERTAIN TYPES OF RISKS

Article 7, Application of exemption and market share thresholds

1. As concerns co-insurance or co-reinsurance groups which are created after the
date of entry into force of the present Regulation in order exclusively to cover
new risks, the exemption provided for in Article 1(e) shall apply for a period of
three years from the date of the first establishment of the group, regardless of
the market share of the group.

2. As concerns co-insurance or co-reinsurance groups which do not fall within the
scope of the first paragraph (for the reason that they have been in existence for
over three years or have not been created in order to cover a new risk), the
exemption provided for in Article 1(e) shall apply as long as the present
Regulation remains in force, on condition that the insurance products
underwritten within the grouping arrangement by the participating
undertakings or on their behalf do not, in any of the markets concerned,
represent:

(a) in the case of co-insurance groups, more than 20 % of the relevant market;

(b) in the case of co-reinsurance groups, more than 25 % of the relevant market,

3. For the purposes of applying the market share threshold provided for in the
second paragraph the following rules shall apply:

(a) the market share shall be calculated on the basis of the gross premium
income; if gross premium income data are not available, estimates based on
other reliable market information, including insurance cover provided or
insured risk value, may be used to establish the market share of the
undertaking concerned,;

(b) the market share shall be calculated on the basis of data relating to the

preceding calendar year;
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(¢) the market share held by the undertakings referred to in Article 2(3)(e) shall
be apportioned equally to each undertaking having the rights or the powers
listed in Article 2(3)(a).

. If the market share referred to in point (a) of the second paragraph is initially
not more than 20 % but subsequently rises above this level without exceeding
22 %, the exemption provided for in Article 1(e) shall continue to apply for a
period of two consecutive calendar years following the year in which the 20 %
threshold was first exceeded.

. If the market share referred to in point (a) of the second paragraph is initially
not more than 20 % but subsequently rises above 22 %, the exemption provided
for in Article 1(e) shall continue to apply for one calendar year following the
year in which the level of 22 % was first exceeded.

. The benefit of paragraphs 4 and 5 may not be combined so as to exceed a
period of two calendar years.

. If the market share referred to in point (b) of the second paragraph is initially
not more than 25 % but subsequently rises above this level without exceeding
27 %, the exemption provided for in Article 1(e) shall continue to apply for a
period of two consecutive calendar years following the year in which the 25 %
threshold was first exceeded.

. If the market share referred to in point (b) of the second paragraph is initially
not more than 25 % but subsequently rises above 27 %, the exemption provided
for in Article 1(e) shall continue to apply for one calendar year following the
year in which the level of 27 % was first exceeded.

. The benefit of paragraphs 7 and 8 may not be combined so as to exceed a

period of two calendar years,
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Article 8, Conditions for exemption

The exemption provided for in Article 1(e) shall apply on condition that:

(a) each participating undertaking has the right to withdraw from the group,
subject to a period of notice of not more than one year, without incurring any
sanctions;

(b) the rules of the group do not oblige any member of the group to insure or
re-insure through the group, in whole or in part, any risk of the type covered
by the group;

(c) the rules of the group do not restrict the activity of the group or its members to
the insurance or reinsurance of risks located in any particular geographical part
of the European Union;

(d) the agreement does not limit output or sales;

(e) the agreement does not allocate markets or customers;

(f) the members of a co-reinsurance group do not agree on the commercial
premiums which they charge in direct insurance; and

(g) no member of the group, or undertaking which exercises a determining
influence on the commercial policy of the group, is also a member of, or
exercises a determining influence on the commercial policy of, a different

group active on the same relevant market,
CHAPTER V. SECURITY DEVICES
Article 9, Conditions for exemption
The exemption provided for in Article 1(f) shall apply on condition that:

(a) the technical specifications and compliance assessment procedures are precise,

technically justified and in proportion to the performance to be attained by the



== Il

security device concerned,;

(b) the rules for the evaluation of installation undertakings and maintenance
undertakings are objective, relate to their technical competence and are
applied in a non-discriminatory manner;

(c) such specifications and rules are established and distributed with an
accompanying statement that insurance undertakings are free to accept for
insurance, on whatever terms and conditions they wish, other security devices
or installation and maintenance undertakings which do not comply with these
technical specifications or rules;

(d) such specifications and rules are provided simply upon request to any
interested person;

(e) any lists of security devices and installation and maintenance undertakings
compliant with specifications include a classification based on the level of
performance obtained,;

(f) a request for an assessment may be submitted at any time by any applicant;

(g) the evaluation of conformity does not impose on the applicant any expenses
that are disproportionate to the costs of the approval procedure;

(h) the devices and installation undertakings and maintenance undertakings that
meet the assessment criteria are certified to this effect in a non-discriminatory
manner within a period of six months of the date of application, except where
technical considerations justify a reasonable additional period,;

(i) the fact of compliance or approval is certified in writing;

(j) the grounds for a refusal to issue the certificate of compliance are given in
writing by attaching a duplicate copy of the records of the tests and controls
that have been carried out;

(k) the grounds for a refusal to take into account a request for assessment are

provided in writing; and
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() the specifications and rules are applied by bodies accredited to norms in the

series EN 45 000 and EN ISO/IEC 17025.

CHAPTER VI. MISCELLANEOUS PROVISIONS

Article 10, Withdrawal
The Commission may withdraw the benefit of this Regulation, pursuant to Article 7
of Council Regulation (EEC) No 1534/91, where either on its own initiative or at
the request of a Member State or of a natural or legal person claiming a legitimate
interest, it finds in a particular case that an agreement to which the exemption
provided for in Article 1 applies nevertheless has effects which are incompatible
with the conditions laid down in Article 81(3) of the Treaty, and in particular
where,

(a) studies to which the exemption in Article 1(b) applies are based on
unjustifiable hypotheses;

(b) standard policy conditions to which the exemption in Article 1(c) applies
contain clauses which create, to the detriment of the policyholder, a significant
imbalance between the rights and obligations arising from the contract;

(¢) in relation to the common coverage of certain types of risks to which the
exemption in Article 1(e) applies, the setting-up or operation of a group
results, through the conditions governing admission, the definition of the risks
to be covered, the agreements on retrocession or by any other means, in the
sharing of the markets for the insurance products concerned or for

neighbouring products.

Article 11, Transitional period

The prohibition laid down in Article 81(1) of the Treaty shall not apply during the
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period from 1 April 2003 to 31 March 2004 in respect of agreements already in
force on 31 March 2003 which do not satisty the conditions for exemption
provided for in this Regulation but which satisfy the conditions for exemption

provided for in Regulation (EEC) No 3932/92,

Atticle 12, Period of validity
This Regulation shall enter into force on 1 April 2003. Tt shall expire on 31 March
2010. This Regulation shall be binding in its entirety and directly applicable in all

Member States,
3. 19924 =l

COMMISSION REGULATION (EEC) No 3932/92 of 21 December 1992 on the
application of Article 85 (3) of the Treaty to certain categories of agreements,

decisions and concerted practices in the insurance sector
TITLE | General provisions

Article 1

Pursuant to Article 85 (3) of the Treaty and subject to the provisions of this

Regulation, it is hereby declared that Article 85 (1) of the Treaty shall not apply to

agreements, decisions by associations of undertakings and concerted practices in

the insurance sector which seek cooperation with respect to:

(a) the establishment of common risk-premium tariffs based on collectively
ascertained statistics or on the number of claims;

(b) the establishment of standard policy conditions;

(¢) the common coverage of certain types of risks;
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(d) the establishment of common rules on the testing and acceptance of security

devices.
TITLE II Calculation of the premium

Atticle 2

The exemption provided for in Article 1 (a) hereof shall apply to agreements,

decisions and concerted practices which relate to:

(a) the calculation of the average cost of risk cover (pure premiums) or the
establishment and distribution of mortality tables, and tables showing the
frequency of illness, accident and invalidity, in connection with insurance
involving an element of capitalization - such tables being based on the
assembly of data, spread over a number of risk-years chosen as an observation
period, which relate to identical or comparable risks in sufficient number to
constitute a base which can be handled statistically and which will yield

figures on (inter alia):

the number of claims during the said period,

the number of individual risks insured in each risk-year of the chosen
observation period,
- the total amounts paid or payable in respect of claims arisen during the said

period,

the total amount of capital insured for each risk-year during the chosen
observation period,

(b) the carrying-out of studies on the probable impact of general circumstances
external to the interested undertakings on the frequency or scale of claims, or
the profitability of different types of investment, and the distribution of their

results,
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Atticle 3

The exemption shall apply on condition that:

(a) the calculations, tables or study results referred to in Atrticle 2, when compiled
and distributed, include a statement that they are purely illustrative;

(b) the calculations or tables referred to in Article 2 (a) do not include in any way
loadings for contingencies, income deriving from reserves, administrative or
commercial costs comprising commissions payable to intermediaries, fiscal or
para-fiscal contributions or the anticipated profits of the participating
undertakings;

(¢) the calculations, tables or study results referred to in Article 2 do not identify

the insurance undertakings concerned.

Article 4

The exemption shall not benefit undertakings or associations of undertakings
which enter into an undertaking or commitment among themselves, or which
oblige other undertakings, not to use calculations or tables that differ from those
established pursuant to Article 2 (a), or not to depart from the results of the studies

referred to in Article 2 (b).
TITLE Il Standard policy conditions for direct insurance

Article 5

1. The exemption provided for in Article 1 (b) shall apply to agreements,
decisions and concerted practices which have as their object the establishment
and distribution of standard policy conditions for direct insurance.

2. The exemption shall also apply to agreements, decisions and concerted

practices which have as their objeect the establishment and distribution of
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common models illustrating the profits to be realized from an insurance policy

involving an element of capitalization,

Article 6
1. The exemption shall apply on condition that the standard policy conditions
referred to in Article 5 (1):
(a) are established and distributed with an explicit statement that they are purely
illustrative; and

(b) expressly mention the possibility that different conditions may be agreed; and
(c) are accessible to any interested person and provided simply upon request,

2. The exemption shall apply on condition that the illustrative models referred to

in Article 5 (2) are established and distributed only by way of guidance,

Article 7
1. The exemption shall not apply where the standard policy conditions referred to
in Article 5 (1) contain clauses which:

(a) exclude from the cover losses normally relating to the class of insurance
concerned, without indicating explicitly that each insurer remains free to
extend the cover to such events;

(b) make the cover of certain risks subject to specific conditions, without
indicating explicity that each insurer remains free to waive them;

(¢) impose comprehensive cover including risks to which a significant number of
policyholders is not simultaneously exposed, without indicating explicitly that
each insurer remains free to propose separate cover;

(d) indicate the amount of the cover or the part which the policyholder must pay
himself (the 'excess");

(e) allow the insurer to maintain the policy in the event that he cancels part of
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the cover, increases the premium without the risk or the scope of the cover
being changed (without prejudice to indexation clauses), or otherwise alters
the policy conditions without the express consent of the policyholder;

(f) allow the insurer to modify the term of the policy without the express consent
of the policyholder;

(g) impose on the policyholder in the non-life assurance sector a contract period
of more than three years;

(h) impose a renewal period of more than one year where the policy is
automatically renewed unless notice is given upon the expiry of a given
period;

(i) require the policyholder to agree to the reinstatement of a policy which has
been suspended on account of the disappearance of the insured risk, if he is
once again exposed to a risk of the same nature;

(j) require the policyholder to obtain cover from the same insurer for different
risks;

(k) require the policyholder, in the event of disposal of the object of insurance,
to make the acquirer take over the insurance policy.

2. The exemption shall not benefit undertakings or associations of undertakings
which concert or undertake among themselves, or oblige other undertakings

not to apply conditions other than those referred to in Article 5 (1),

Atticle 8

Without prejudice to the establishment of specific insurance conditions for
particular social or occupational categories of the population, the exemption shall
not apply to agreements decisions and concerted practices which exclude the
coverage of certain risk categories because of the characteristics associated with

the policyholder.



CVAS AETIA 2017-3

Article 9

1. The exemption shall not apply where, without prejudice to legally imposed
obligations, the illustrative models referred to in Article 5 (2) include only
specified interest rates or contain figures indicating administrative costs;

2. The exemption shall not benefit undertakings or associations of undertakings
which concert or undertake among themselves, or oblige other undertakings
not to apply models illustrating the benefits of an insurance policy other than

those referred to in Article 5 (2).

TITLE IV Common coverage of certain types of risks

Atticle 10
1. The exemption under Article 1 (¢) hereof shall apply to agreements which have
as their object the setting-up and operation of groups of insurance undertakings
or of insurance undertakings and reinsurance undertakings for the common
coverage of a specific category of risks in the form of co-insurance or
co-reinsurance,
2. For the purposes of this Regulation:
(a) ‘co-insurance groups means groups set up by insurance undertakings which:
- agree to underwrite in the name and for the account of all the participants the
insurance of a specified risk category, or
- entrust the underwriting and management of the insurance of a specified risk
category in their name and on their behalf to one of the insurance
undertakings, to a common broker or to a common body set up for this
purpose;
(b) ‘co-reinsurance groups means groups set up by insurance undertakings,

possibly with the assistance of one or more re-insurance undertakings:
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- in order to reinsure mutually all or part of their liabilities in respect of a
specified risk category,
- incidentally, to accept in the name and on behalf of all the participants the
re-insurance of the same category of risks,
3. The agreements referred to in paragraph 1 may determine:
(a) the nature and characteristics of the risks covered by the co-insurance or
co-reinsurance;
(b) the conditions governing admission to the group;
(¢) the individual own-account shares of the participants in the risks co-insured
or co-reinsured;
(d) the conditions for individual withdrawal of the participants;
(e) the rules governing the operation and management of the group.
4. The agreements alluded to in paragraph 2 (b) may further determine:
(a) the shares in the risks covered which the participants to not pass on for
co-reinsurance (individual retentions);
(b) the cost of co-reinsurance, which includes both the operating costs of the
group and the remuneration of the participants in their capacity as

co-reinsurers,

Article 11
1. The exemption shall apply on condition that:
(a) the insurance products underwritten by the participating undertakings or on
their behalf do not, in any of the markets concerned, represent:
- in the case of co-insurance groups, more than 10 % of all the insurance
products that are identical or regarded as similar from the point of view of the
risks covered and of the cover provided,

- in the case of co-reinsurance groups, more than 15 % of all the insurance
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products that are identical or regarded as similar from the point of view of the
risks covered and of the cover provided;

(b) each participating undertaking has the right to withdraw from the group,
subject to a period of notice of not more than six months, without incurring
any sanctions,

2. By way of derogation from paragraph 1, the respective percentages of 10 and
15 % apply only to the insurance products brought into the group, to the
exclusion of identical or similar products underwritten by the participating
companies or on their behalf and which are not brought into the group, where
this group covers:

- catastrophe risks where the claims are both rare and large,
- aggravated risks which involve a higher probability of claims because of the
characteristics of the risk insured.

This derogation is subject to the following conditions:

- that none of the concerned undertakings shall participate in another group
that covers risks on the same market, and

- with respect to groups which cover aggravated risks, that the insurance
products brought into the group shall not represent more than 15 % of all
identical or similar products underwritten by the participating companies or

on their behalf on the market concerned,

Article 12

Apart from the obligations referred to in Article 10, no restriction on competition
shall be imposed on the undertakings participating in a co-insurance group other
than:

(a) the obligation, in order to qualify for the co-insurance cover within the group, to

- take preventive measures into account,
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- use the general or specific insurance conditions accepted by the group,
- use the commercial premiums set by the group;
(b) the obligation to submit to the group or approval any settlement of a claim
relating to a co-insured risk;
(¢) the obligation to entrust to the group the negotiation of reinsurance
agreements on behalf of all concerned;

(d) a ban on reinsuring the individual share of the co-insured risk.

Atticle 13

Apart from the obligations referred to in Article 10, no restriction on competition

shall be imposed on the undertakings participating in a co-reinsurance group other

than:

(a) the obligation, in order to qualify for the co-reinsurance cover, to

- take preventive measures into account,

- use the general or specific insurance conditions accepted by the group,

- use a common risk-premium tariff for direct insurance calculated by the group,
regard being had to the probable cost of risk cover or, where there is not
sufficient experience to establish such a tariff, a risk premium accepted by the
group,

- participate in the cost of the co-reinsurance;

(b) the obligation to submit to the group for approval the settlement of claims
relating to the co-reinsured risks and exceeding a specified amount, or to pass
such claims on to it for settlement;

(¢) the obligation to entrust to the group the negotiation of retrocession
agreements on behalf of all concerned;

(d) a ban on reinsuring the individual retention or retroceding the individual

share,
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TITLE V Security devices

Article 14

The exemption provided for in Article 1 (d) shall apply to agreements, decisions

and concerted practices which have as their object the establishment, recognition

and distribution of:

- technical specifications, in particular technical specifications intended as future
European norms, and also procedures for assessing and certifying the
compliance with such specifications of security devices and their installation and
maintenance,

- rules for the evaluation and approval of installation undertakings or maintenance

undertakings.

Article 15

The exemption shall apply on condition that:

(a) the technical specifications and compliancy assessment procedures are precise,
technically justified and in proportion to the performance to be attained by the
security device concerned;

(b) the rules for the evaluation of installation undertakings and maintenance
undertakings are objective, relate to their technical competence and are
applied in a non-discriminatory manner;

(¢) such specifications and rules are established and distributed with the statement
that insurance undertakings are free to accept other security devices or
approve other installation and maintenance undertakings which do not comply
with these technical specifications or rules;

(d) such specifications and rules are provided simply upon request to any

interested person;
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(e) such specifications include a classification based on the level of performance
obtained;

(f) a request for an assessment may be submitted at any time by any applicant;

(g) the evaluation of conformity does not impose on the applicant any expenses
that are disproportionate to the costs of the approval procedure;

(h) the devices and installation undertakings and maintenance undertakings that
meet the assessment criteria are certified to this effect in a non-discriminatory
manner within a period of six months of the date of application, except where
technical considerations justify a reasonable additional period,;

(i) the fact of compliance or approval is certified in writing;

(j) the grounds for a refusal to issue the ceritifcate of compliance are given in
writing by attaching a duplicate copy of the records of the tests and controls
that have been carried out;

(k) the grounds for a refusal to take into account a request for assessment are
provided in writing;

() the specifications and rules are applied by bodies observing the appropriate

provisions of norms in the series EN 45 000.
TITLE VI Miscellaneous provisions

Article 16

1. The provisions of this Regulation shall also apply where the participating
undertakings lay down rights and obligations for the undertakings connected
with them. The market shares, legal acts or conduct of the connected
undertakings shall be considered to be those of the participating undertakings.

2. ‘Connected undertakings’ for the purposes of this Regulation means:

(a) undertakings in which a participating undertaking, directly or indirectly:
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- owns more than half the capital or business assets, or
- has the power to exercise more than half the voting rights, or
- has the power to appoint more than half the members of the supervisory
board, board of directors or bodies legally representing the undertaking, or
- has right to manage the affairs of the undertaking;
(b) undertakings which directly or indirectly have in or over a participating
undertaking the rights or powers listes in (a);
(¢) undertakings in which an undertaking referred to in (b) directly or indirectly
has the rights or powers listed in (a).
3. Undertakings in which the participating undertakings or undertakings
connected with them have directly or indirectly the rights or powers set out in
paragraph 2 (a) shall be considered to be connected with each of the

participating undertakings.

Atticle 17

The Commission may withdraw the benefit of this Regulation, pursuant to Article 7

of 1534/91, where it finds in a particular case that an agreement, decision or

concerted practice exempted under this Regulation nevertheless has certain effects
which are incompatible with the conditions laid down in Article 85 (3) of the EEC

Treaty, and in particular where,

- in the cases referred to in Title II, the studies are based on unjustifiable
hypotheses,

- in the cases referred to in Title III, the standard policy conditions contain clauses
other than those listed in Article 7 (1) which create, to the detriment of the
policyholder, a significant imbalance between the rights and obligations arising
from the contract,

- in the cases referred to in Title IV:
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(a) the undertakings participating in a group would not, having regard to the
nature, characteristics and scale of the risks concerned, encounter any
significant difficulties in operating individually on the relevant market without
organizing themselves in a group;

(b) one or more participating undertakings exercise a determining influence on
the commercial policy of more than one group on the same market;

(¢) the setting-up or operation of a group may, through the conditions governing
admission, the definition of the risks to be covered, the agreements on
retrocession or by any other means, result in the sharing of the markets for
the insurance products concerned or form neighbouring products;

(d) an insurance group which benefits from the provisions of Article 11 (2) has
such a position with respect to aggravated risks that the policyholders

encounter considerable difficulties in finding cover outside this group.

Atticle 18

1. As regards agreements existing on 13 March 1962 and notified before 1
February 1963 and agreements, whether notified or not, to which Article 4 (2)
(1) of Regulation No 17 applies, the declaration of inapplicability of Article 85
(1) of the Treaty contained in this Regulation shall have retroactive effect from
the time at which the conditions for application of this Regulation were
fulfilled.

2. As regards all other agreements notified before this Regulation entered into
force, the declaration of inapplicability of Article 85 (1) of the Treaty contained
in this Regulation shall have retroactive effect from the time at which the
conditions for application of this Regulation were fulfilled, or from the date of

notification, whichever is later,
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Article 19

If agreements existing on 13 March 1962 and notified before 1 February 1963, or
agreements covered by Article 4 (2) (1) of Regulation No 17 and notified before 1
January 1967, are amended before 31 December 1993 so as to fulfil the conditions
for application of this Regulation, and if the amendment is communicated to the
Commission before 1 April 1994, the prohibition in Article 85 (1) of the Treaty shall
not apply in respect of the period prior to the amendment, The communication
shall take effect from the time of its receipt by the Commission. Where the
communication is sent by registered post, it shall take effect from the date shown

on the postmark of the place of posting.

Atticle 20

1. As regards agreements covered by Article 85 of the Treaty as a result of the
accession of the United Kingdom, Ireland and Denmark, Articles 18 and 19 shall
apply, on the understanding that the relevant dates shall be 1 January 1973
instead of 13 March 1962 and 1 July 1973 instead of 1 February 1963 and 1
January 1967,

2. As regards agreements covered by Article 85 of the Treaty as a result of the
accession of Greece, Articles 18 and 19 shall apply, on the understanding that
the relevant dates shall be 1 January 1981 instead of 13 March 1962 and 1 July
1981 instead of 1 February 1963 and 1 January 1967,

3. As regards agreements covered by Article 85 of the Treaty as a result of the
accession of Spain and Portugal, Articles 18 and 19 shall apply, on the
understanding that the relevant dates shall be 1 January 1986 instead of 13

March 1962 and 1 July 1986 instead of 1 February 1963 and 1 January 1967,
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Article 21
This Regulation shall enter into force on 1 April 1993, It shall apply until 31 March
2003. This Regulation shall be binding in its entirety and directly applicable in all

Member States,

Done at Brussels, 21 December 1992, For the Commission

Leon BRITTAN
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